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In the Court of Appeals of the District of Columbia* 


No. 2383. 

The District or Columbia, Appellant, 

vs. 

Solomon Jones et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 52037. 

Solomon Jones, Rachael J. Burke, Madison Jones, Abraham L. 

Jones, Henry A. Jones, Plaintiffs, 

vs. 

The District or Columbia, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed October 21, 1909. 

In the Supreme Court of the District of Columbia, Holding a Circuit 

Court for said District. 

At Law. No. 52037. 

Solomon Jones, Rachael J. Burke, Madison Jones, Abraham L. 

Jones, Henry A. Jones, Plaintiffs, 

vs. 

The District of Columbia, Defendant. 

The plaintiffs, claiming as tenants in common with each other, 
each an undivided one fifth (1/5) interest in fee simple in the land 
and premises hereinafter more particularly described, sue the de¬ 
fendant, the District of Columbia, to recover possession of all that 
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part of original lot numbered eight (8), in square numbered three 
hundred and fifteen (315), in said City of Washington, District of 
Columbia, as follows: 

Beginning for the same at a point on Eleventh street north, on the 
east line of said original lot eight (8), fifty (50) feet north from the 
south east corner of said lot thence north along and with the east 
line of said original lot eight (8), ten feet: thence west along and 
with the original north line of said original lot eight (8), one hun¬ 
dred and one tenth (100 10) feet: thence south along and with 
the original west line of said original lot eight (8), sixty (00) feet; 
thence east along and with the original south line of said original lot 
eight (8), five (5) feet: thence north by and with a line parallel 
with the said original west line of said original lot eight (8), fifty 
(50) feet: thence east along and with a line parallel with the said 
original north line of said original lot eight (8). ninety five and one 
tenths (95.10) feet, to the place of beginning: 

2 Which said described lands and premises plaintiffs say 

that they were seized and possessed of, and that the defendant 
wrongfully entered into possession thereof, and unlawfully ejected 
the plaintiff’s therefrom, and said defendant wrongfully and unlaw¬ 
fully detains said possession of said premises from the said plain iffs, 
wherefore the plaintiffs claim the same, and to recover possession of 
said lands and premises from the said defendant, besides costs of this 
suit. 

WM. L. POLLARD. 

MASON N. RICHARDSON, 

Attorneys for Plaintiffs. 

Defendant's Plea. 

Filed November 12, 1909. 

★ * * * * * * 

The defendant, for plea to the plaintiffs’ declaration, filed herein, 
says it is not guilty in manner and form alleged. 

E. II. TIIOMAS, 

Corporation Counsel, Att’y for Defendant. 

Sendee of copy of the above plea acknowledged this — day of No¬ 
vember, A. I). 1.909. 

Att’y for Plaintiffs. 


3 Joinder in Issue. 

Filed November 15, 1909. 

****** * 

And now come the plaintiffs, by their attorneys, and join issue 
with the defendants' plea. 


MASON N. RICHARDSON, 

Attorney for Plaintiffs. 
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Memorandum . 
April 25, 1911.—Verdict for Plaintiff. 


Supreme Court of the District of Columbia. 

Friday, May 19 th, 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnerd, 
Justice, presiding. 

******* 

Upon consideration of defendant’s motion for a new trial filed 
herein, it is ordered that said motion be, and the same is hereby 
overruled and judgment on verdict is ordered. Wherefore, it is 
considered that the plaintiffs herein recover of defendant pos- 

4 session of an undivided one-fiftli (1/5) interest each, as ten¬ 
ants in common with each other, in fee simple, in the land 

and premises herein more particularly described, to wit: all that 
part of original lot numbered eight (8), in square numbered three 
hundred and fifteen (315), in the City of Washington, District of 
Columbia, as follows: Beginning for the same at a point on Eleventh 
Street north, on the east line of said original lot eight (8), fifty (50) 
feet north from the south east corner of said lot; thence north along 
and with the east line of said original lot eight (8), ten feet, thence 
west along and with the original north line of said original lot 
eight (8), one hundred and one tenths (100.10) feet, thence south 
along and with the original west line of said original lot eight (8), 
sixty (60) feet, thence east along and with the original south line of 
said original lot eight (8), five (5) feet; thence north by and with 
a line parallel with the said original west line of said original lot 
eight (8), fifty (50) feet; thence east along and with a line parallel 
with the said original north line of said original lot eight (8), 
ninety-five and one tenths (95.10) feet, to the place of beginning, 
together with costs of suit to be taxed by the clerk, and have execu¬ 
tion thereof. 

From the foregoing the defendant by its attorney, in open court, 
notes an appeal. 

5 Supreme Court of the District of Columbia. 

Friday, August \th, 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
Justice presiding. 

******* 

Upon motion and for good cause shown, the time within which to 
submit the bill of exceptions herein, is hereby extended to and in¬ 
cluding the 6th day of October 1911, and the time within which to 
file a transcript of record in the Court of Appeals of the District of 
Columbia, is hereby extended to and including the 6th day of No¬ 
vember, 1911. 
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Memoranda. 

October 6, 1011.—Rill of exceptions submitted. 

October 0, 1911.—Time to settle Bill of Exceptions further ex¬ 
tended to November 1, 1911. 

October 6, 1911.—Time to tile record further extended from day to 
dav to December 1, 1911, inclusive. 

6 Supreme Court of the District of Columbia. 

Friday, November 10th, 1911. 

Session resumed pursuant to adjournment, Hon. Ashley M. Gould, 
Justice presiding. 

******* 

The Court having thD day signed the Rill of Exceptions, heretofore 
submitted herein, as of the time of the noting thereof at the trial, 
now orders the same of record nunc pro tunc. 

(Before Justice Barnard.) 


Bill of Exceptions. 

Filed November 10, 1911. 

******* 

Messrs. Mason N. Richardson and John Ridout, Attorneys for Plain¬ 
tiffs. 

Gentlemen : Please take notice that a bill of exceptions on the de¬ 
fendant’s appeal, a copy of which is hereto attached, will be sub¬ 
mitted to Mr. Justice Barnard for settlement on the 26th day of Octo¬ 
ber, 1911. at 10:00 o’clock A. M. 

EDWARD H. THOMAS, 

Corporation Counsel, Attorney for Defendant. 

****** * 

7 Be it remembered that the above entitled cause came on to 

be heard before Mr. Justice Barnard and a jury on April 24, 
1911, whereupon, the plaintiffs to maintain the issues on their part 
joined, gave evidence in substance as follows: 

Georgiana Thomas (Colored), a witness produced on behalf of 
the plaintiffs testified as follows: 1 live at 1617 Church Street, North¬ 
west. 1 am in my 71st year and knew Philip Jackson in his life¬ 
time, when I was a little girl. I became acquainted with him in 
1845, and he died in the latter part of 1846. Delilah Pain stood in 
the relation to him as his adopted daughter; she was looked upon 
as his adopted daughter. Tie lived on lltli street, on the west side, 
between M Street and Massachusetts Avenue, right back of the 
Mount Vernon School, and between it and the Nourse property. I 
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knew his wife. We children called her Aunt Dicey. She is dead 
many, many years ago. I am not able to state how many years she 
lived after her husband died. Delilah thereafter married. I talked 
with her after her marriage. These people were not slaves. They 
were colored people and stood very high, Alfred .Tones did. They 
were recognized as man and wife in the neighborhood. I cannot 
exactlv state when thev were married, but somewhere in the Sixties. 
I was present at the marriage of Alfred Jones and Delilah Payne. 
After the occasion of their marriage they had children. 

“Q. And who were those children? A. They were Abraham and 
Henry and Madison and Rachael; and so many of them that are 
dead. There were nine or ten of them anyway. 

Q. Which ones of them are at the present time living? A. 

Alfred- 

8 Q. Is Solomon living at the present time? 

Mr. White: She has not mentioned Solomon. I object to the 
leading of the witness. 

The Witness: Solomon, Abraham, Madison, and the daughter; 
Rachael, her name is. 

Q. Do you know whether or not any of them has died leaving 
children? A. Anv of those? 

Mr. White: I object to this. He has put three or four questions 
in one. and he is leading the witness. 

Mr. Richardson : Not at all. I will put the question again. 

By Mr. Richardson: 

Q. State whether or not Delilah had any other child who has since 
died leaving children? 

Mr. White: I object to that. 

A. No sir. 

Mr. White: One minute; do not answer when I object. Let the 
Court rule upon the question. 

The Court: I think that is proper. 

Mr. Richardson: She has stated the living children, and now 1 
want to know whether any children died leaving children. 

Mr. White: She has not stated whether any of the children mar¬ 
ried or had any children. You cannot prove the whole genealogy 
in one question. 

Mr. Richardson: Neither can I prove my whole case at once, 
either. 

By Mr. Richardson: 

Q. Do you know Solomon Jones? A. Yes sir. 

Q. In what relation does he stand to Delilah? A. He is her son. 

Q. Her son; Solomon Jones is her son? A. Yes. 

Q. You did not mention his name before? A. No sir, I did not. 

Q. He is her son, though? A. Yes; he is her son. 

Q. Do you know whether or not Delilah is living or dead? A. 

Dead. 
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Q. When did she die? A. I think this is the third year of her 
death, now. 

Q. You mean she is dead three years ago? A. Yes sir. 

Q. You have mentioned Solomon Jones? A. Yes, sir. 

Q. He was a son, vou say. Did you mention Rachael J. Burke? 
A. Yes sir. 

Q. Who was she? A. She was her daughter. 

Q. And Madison Jones, who was he? A. Her son. 

9 Q. And Abraham? A. Il^r son. 

Q. And Henry A. A. Her son. 

The Court: How many are living now, Mr. Richardson? There 
are five, you say, living now? 

Mr. Richardson: Five. 

The Court : They are all plaintiffs? 

Mr. Richardson: Those are the plaintiffs here. That is all." 

On cross examination the witness testified that Philip Jackson 
lived on the west side of lltli street, and knew where the alley is; 
that it is on lltli street on the west side, between Somers School and 
the Nourse property, just south of the Somers School. “There is no 
north of it because the Somers property is on the corner/’ The 
Jacksons lived south of the alley in a two story small frame house. 
When I was a little child i used to go there and play. 1 was too 
little a child to notice whether the yard reached all the way to the 
alley. 

“(J. Was there any house between that house and the alley? A. I 
never saw anything but the Jackson's house." I was six years old 
at the time. 1 lived on L street between 15th and 10th. 1 lived in 

that neighborhood from 55 years ago until 17 years ago, from the 
time I was a little girl. 

Alice Jemima Ford (Colored) testified as a witness for com¬ 
plainant. 

1 live at 1519 Pierce Place, northwest. I knew Philip Jackson 
and Delilah Payne. Delilah Payne and 1 were girls together. She 
lived on lltli street between L and M streets, on the west side, with 
the Jacksons. Philip Jackson is dead. I do not know when he died. 

I know that his wife is dead. Delilah was the wife of Alfred 

10 Jones. 

“Q. Do you know whether or not Alfred and Delilah had 
any children? A. Yes, sir, I do. 

Q. Do you know their names? A. I couldn’t tell their names. 
I know the names of the children, but 1 couldn’t run them over; it 
has been so long ago. Some of them I know. Madison and Ra¬ 
chael—I may miss a name, but it has been so long—and Solomon; 
Rachael and Hamilton, and—there was seven children, but I 
couldn’t name all the names. 

Q. Name those who are now living? A. I couldn’t name all of 
those, even. I can name some of them. I know they are living. 

Q. Do you know whether Delilah is living or dead? A. I know 
she is dead. I was at her funeral. 
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Q. When did she die? A. Tt lias been some years ago, but I 
couldn't give you the day and date. At my age, I don't keep days 
and dates, but it hasn’t been long, not more than three or four years; 
not that long. I couldn’t give you the day and date, but I was at 
the funeral, and I know she is dead.” 

On cross examination this witness testified that Philip Jackson 
lived on 11th street in the block between L and M. lie lived on 
part of the alley in that square. lie was on the alley. Part of his 
place was on the alley. 1 used to go and see his adopted daughter 
and they were on the alley. Of course it wasn’t built up around 
11th street like it is now. It was all vacant lots and his place was 
on the alley. It joined the alley. There was nothing between them 
and the allow No other house between them and the alley and thev 

t * 

were light on the alley. I do not know when the alley was put 
through there. I did not live in that neighborhood and 1 could not 
keep the run of when the street was improved. I am in my 70's, 
though 1 do not know my exact age. 1 was born free. I went to 
see these people long before the war. I cannot remember going 
around there when that alley was not there because I was awav from 
home for a space of time, some four or five years in the war 

11 and in that time, before 1 got home, the improvement was 
made so that I could not tell you the exact time when it was 

i/ 

done. The allev has been there ever since before the war. I lived 
in the west end of the City, on 24th street near Georgetown, between 
L and M Streets. When I was quite a little girl I got acquainted 
with Philip Jackson's adopted daughter. I knew them people before 
the war, at which time I lived on 24th street, between L and M. We 
went down to see them quite often, very often. We were children 
together, in school together and were often together. I could not 
tell you how the alley was paved. It was all a mud hole as I recall 
it and not improved at all. I was not at home in the City after the 
war. I came back during the war, in ’64, but I did not continue to 
visit these people after then nor go in that community. 

Charles T. Smith, a witness produced on behalf of plaintiffs, 
testified as follows: I am seventy-seven years old and was married in 
1857. My wife has been dead twenty-three years. Her father was 
Charles L. Coltman. I knew the whole family. He had one brother, 
Robert Coltman. 

Q. Did he have any other brothers? A. No, he never had but 
the one brother, Robert. 

Q. Did he have any sisters? A. One brother; and he was in the 
penitentiary under James K. Polk’s Administration. 

Q. There was a penitentiary here then? A. Yes; there was a 
penitentiary here under James Iv. Polk’s administration. That was 
in 1848, I believe. He had no other brothers. 

12 William Coltman is dead. He was Mr. Coltman’s father. 
He died many years ago. William Coltman was the father 

of Charles L. and Robert, Charles L. Coltman had two sons, Robert 
and Charles L.; both dead. 
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Q. And no girls? A. Oh, yes, lie had girls. lie had two daugh¬ 
ters by his first wife. 

Q. I am speaking of William Coltman. A. Well he was Charles 

L. Coltman’s father. 

Q. Yes? A. lie came from England. 

Q. Ilow many children did he have? A. He never had any but 
Charles and Robert. 

There was no cross-examination. 


Henry C. Gauss testified on behalf of plaintiffs, as follows: I am 
secretary of the commission to Investigate 1 he Titles of the United 
States to land in the District of Columbia, which is custodian of the 
records showing original subdivision of lots in the District of Co¬ 
lumbia and 1 here produce the records showing the original sub¬ 
division in respect to lot 8 in square 3 15. Ibis record was offered 
in evidence by plaintiffs' counsel to which offer counsel for defend¬ 
ant objected on the ground that it does not show a title emulating 
from the sovereignty. The statement on the back was further ob¬ 
jected to as having no evidential value and particularly as it under¬ 
takes to say that certain persons are heirs of somebody else and is 
therefore hearsay. This was, by the court, admitted under the ob¬ 
jection and was read to the jury. It reads as follows: “The Com¬ 
missioners and the heirs of John Davidson, deceased, original 
13 proprietors of this square numbered 315 in the City of Wash¬ 
ington have agreed on the division thereof in the manner 
following, to wit: Lots numbered 3. 3, 4, 5 and 0 are to remain to 
the said heirs, and lots numbered 1, 7, 8, 9, 10 and 11 are subject 
to be sold agreeably to the deed of trust concerning land in the said 
city. 

Witness our hands this 1st day of November in the year 1716. 


GUSTAVES SCOTT, 
WILLIAM THORNTON, 
ALEXANDER WHITE, 

Com missioners. 
ELEANOR DAVIDSON, 

For Ilerself and as Mother, Natural Guardian, and Next 
Friend of Mary Davidson and Samuel Davidson, In¬ 
fant Children of John Davidson, William Davidson, 
Margaret Davidson, and Thomas Davidson, Jr., for 
II imself and Eleanor, IIis H 'ife, by John Maclcall 
Gant, Their Attorney.” 


Witness: 

T. MONROE. 
WILLIAM BRENT. 


Then it shows a plat of the square for which another plat was by 
consent, substituted and it is agreed that it may be exhibited to the 
Court of Appeals. 

Mr. Richardson: At the bottom of the plat of the square it says: 
“Aquare 315, City of Washington, bounded on the north by M 
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Street, north 200 feet, 2 inches; the east by 11th Street, west 449 
feet 2 inches; the south by L Street north, 33 feet 3 inches; the 
south by Massachusetts Avenue, 182 feet 7 inches; the west by 12th 
street, west 375 feet. Dated November 22, 1794; James R. 
14 Dermott, October 6, 1796. Received to be recorded the 17th 
day of April, 1797; and the same day was recorded in Folio 
Book 315, one of the square records for that part of Columbia which 
lies within the State of Maryland. 

JNO. M. GANT, Cl’k.” 

Counsel for Plaintiffs next offered in evidence a certified copy from 
the records of the recorder of deeds of the District of Columbia, re¬ 
corded in Liber W. 11 No. 37, Folio 167, which is in words and 
figures as follows: 


Certificate in Fee. 


Recorded July 26, 1831. 

Joseph Edgar, Com'r of Public Buildings, 

to 

William Coltman. 


District of Columbia, 

City of Washington, To wit: 

This is to certify, that on the twelfth day of July in the year 
one thousand eight hundred and thirty one, William Coltman of 
said City, purchased of the commissioners of Public Buildings, ap¬ 
pointed in virtue of the Act of Congress, entitled “An Act making 
an appropriation for enclosing and improving the public Square 
near the capitol, and to abolish the office of Commissioners of the 
Public Buildings, and of Superintendent, and for the appointment 
of one commissioner of the Public Buildings,” the lots numbered 
eight, and nine, in the Square number three hundred and fifteen, 
of said City for the sum of one hundred and twenty dollars and ten 
cents, subject to the terms and conditions declared by the President 
of the United States, for regulating the materials and manner of the 
buildings and improvements on the lots in the said City of Washing¬ 
ton, And the whole of the purchase money for the said lot being 
paid and satisfied to the said Commissioner of Public Build- 
15 ings, the receipt whereof is herebv acknowledged, It is There¬ 
fore considered, that the said William Coltman be and herebv 
is entitled to the said lots in fee simple, agreeably to the Act of 
Assembly of the State of Maryland, entitled “A further supplement 
to the act concerning the territory of Columbia, and the City of 
Washington.” Witness, my hand the twelfth day of July in the 
year one thousand eight hundred and thirty-one. 

J. ELGAR, 

Commissioner of Public Buildings. 
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Mr. White: I object to this, if your Honor please, on a number 
of grounds. One of them is that it does not purport to be a deed; 
and another is that there is no showing in the records that Joseph 
Elgar, Commissioner of Public Buildings, had any right, title or 
interest in the property. 

Mr. Ridout: It is the usual certificate, your Honor, with which 
you are familiar. 

The Court: It is certified, is it not? 

Mr. Ridout: Yes. 

The Court: I will admit it now without passing on the effect 
of it. 


Mr. Ridout: Yes. I offer in evidence next a certified copy of a 
deed from Charles L. Coltman and Robert Coltman, reciting them¬ 
selves as the only heirs of William Coltman, to Philip Jackson, dated 
February 12, 1842, recorded March 2, 1842 in Liber W. P>. 02, folio 
27. This deed conveys the whole of lot 8 in square 315. 

1G Mr. White: We object to it on the ground that there is 

nothing in the record showing that either of the alleged 
grantors had any title to the property conveyed. 

The Court: Subject to that objection 1 will admit it for the 


present. 

The said deed is in substance as follow 



Dated and recorded as above stated. Covenant same as special 
warranty under code. Grant in fee simple of lot eight in square 
three hundred and fifteen fronting on eleventh street west, between 
north L and M Streets “together with the buildings, improvements, 
rights, privileges, appurtenances and other hereditaments to the same 
belonging, or in any manner appertaining, and the remainders, re¬ 
versions, rents, issues, and profits thereof, and all the right, title, and 
interest and estate, of them the said Charles L. <&; R. Coltman, in 
and to the same.” The signatures are as follows: 


CHARLES L. COLTMAN, [seal.] 
ROBERT COLTMAN, [seal.] 
Only Ileirs of William Coltman, Deceased, Who 
Died Intestate Seized of Lot S in Square 315#.” 


Counsel for plaintiffs next offered in evidence a duly certified copy 
of the will of Philip Jackson, as the same appeared of record in the 
Probate Court of the District of Columbia. Said will and certificate 
are as follows: In the name of God, Amen. I, Philip Jackson of the 
city and County of Washington District of Columbia being sick and 
weak in body, but of sound and disposing mind, memory and 
17 understanding, considering the certainty of death, and the 
uncertainty of the time thereof and being desirous to settle 
my worldly affairs, and thereby be the better prepared to leave this 
world when it shall please God to call me hence, do therefore make 
and publish this my last will and testament, in manner and form 
following, that is to say: 

First and principally, I commit my soul into the hands of Al¬ 
mighty God, and my body to the earth to be decently buried, and 
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after my debts and funeral expenses are paid I give and bequeath 
as follows: 

I give and bequeath to my dear wife all my property real and 
personal during her lifetime only—She to use whatever of the said 
property that may be necessary for her support, and after her decease 
all the property and effects which she shall leave, shall be the prop¬ 
erty of my adopted daughter, Delila Ann Paine during her lifetime 
and at her decease to be divided equally amongst her legitimate 
children. In the event of the decease of the said Delila without 
lawful heirs then all the property hereby bequeathed shall go to my 
grandson George Ringold son of my daughter Mary. 

In testimonv whereof I have her-unto set mv hand and affixed 
1 « 

mv seal this Twentieth day of January in the year of our Lord 
Eighteen hundred and forty eight. 

his 

PHILIP X JACKSON, [seal.] 
mark 

Signed, sealed, published and declared by Philip Jackson the 
above named testator, as and for his last will and testament, 
18 in the presence of us who at his request, in his 
presence — in each other, have subscribed our names as wit¬ 
nesses thereto. 

ARTHUR L. McINTIRE. 

N. SNYDER. 

J. R. BARR. 


District Orphan’s Court, June 9, 1848. 

District of Columbia, 

Washington County, To wit: 


This day appeared, Arthur L. Melntire & I. R. Barr, two of the 
subscribing witnesses to the aforegoing last will & testament of 
Philip Jackson late of Washington County, aforesaid, deceased, Sz 
severally made oath on the Holy Evangels of Almighty God, that 
they did see the Testator therein named, sign & seal this will, (by 
making his mark thereto) that he published, pronounced & de¬ 
clared the same to be his last will & testament ; that at the time of 
so doing he was to the best of their apprehensions of sound & dis¬ 
posing mind, memory & understanding, and that they together with 
Nicholas Snyder the other subscribing witness, respectively sub¬ 
scribed their names as witnesses to this will; in the presence and at 
the request of the Testator, and in the presence of each other— 
Test: 


ED. N. ROACH, 

Reg. of Wills. 
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In the Supreme Court of the District of Columbia, Holding a Pro¬ 
bate Court for said District. 

In re Estate of Philip Jackson, Deceased. 

Probate No. 16477. 

Upon comi 1 oration of the petition hereinbefore filed in the above 
entitled cause for the probate and record of the last will and testa¬ 
ment of the above named Philip Jackson, deceased, and it appearing 
to the Court that due order of publication has been had, it is by the 
Court this 5th day of May. A. D. 1910, said last will and testa¬ 
ment having been fully proved, ordered, adjudged, and decreed 
that said last will and testament of said Philip Jackson be and the 
same hereby is admitted to probate and record both as a will in 
respect of personal and real property. 

By the Court. 

JOB BARNARD, Justice. 

MASON N. RICHARDSON, Attorney. 


In the Supreme Court of the District of Columbia, Holding a Pro¬ 
bate Court for said District. 

19 District of Columbia, To wit: 

I, James Tanner, Register of Wills for the District of Columbia, 
Clerk of the Probate Court, having by law the custody of the seal and 
of all the records, books, documents, and papers of, or appertaining 
to said Court, hereby certify the papers hereto annexed to be true 
copies of papers on file and of record in the Office of said Court, to- 
wit: the last Will and Testament of Philip Jackson, deceased, the 
Proof of the subscribing witnesses thereto; the Decree of the Court 
admitting said Will to probate and record. 

I further certify, That said Wi 11 was duly executed, proved and 
admitted to probate and record in accordance with the laws and 
usages of the District of Columbia, and that the probate of said Will 
has not been set aside or annulled. 

Witness my hand and seal of the Probate Court, this 6th day of 
Februarv, A. D. 1911. 

[seal.] (Signed) JAMES TANNER, 

Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 

Counsel for defendant objected to the will upon the ground that it 
did not convey any estate and the will was admitted subject to the 
objection. 
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Thereupon Abraham L. Jones testified as the witness for the 
plaintiff as follows: 

Q. What relation were you to Delilah Ann Jones? A. A son. 

Q. Do you know Henry, one of the plaintiffs here? A. Yes sir. 

Q. What relation was he to Delilah Ann Jones? A. Grandson. 

Q. Who was his father? A. Henry A. Jones, senior. 

Q. Do you know when Henry A. Jones, senior, died? A. lie died 
in March of 1885. 

Q. Henry A. Jones is the grandson of Delilah Ann Jones and he 
is the son- A. Of Henry A. Jones, senior. 

Q. And he was your oldest brother? A. He was my oldest 
brother. 

Q. He died in 1885? A. Yes sir. 

Q. Leaving this one son, Henry A.? A. Yes sir. 

Q, You know the property that is being sued for here? A. Yes. 

Q. You remember when this suit was brought? A. Yes 
20 sir. 

Q. At the time that the suit was brought, was the alley 
that is on this property' there and being used by the District? A. 
Yes sir. 

It was admitted by counsel for defendant that the defendant was 
in possession of the land sued for at the time of the bringing of the 
suit. 

Thereupon, for the purpose of showing that the defendant claims 
under a common source of title, and reserving the right to attack 
the validity of that title and for no other purpose, counsel for plain¬ 
tiffs offered in evidence a copy of the proceeding for the condemna¬ 
tion of an alley, the alley shown on the plat which was also offered in 
evidence, in square No. 315 and further stated his purpose to demon¬ 
strate the invalidity of the proceedings. Counsel for defendant ob¬ 
jected to this upon the ground that it does not amount to common 
source. Said proceeding for the condemnation of the alley and plat 
are as follows: 

Copy of Award from Surveyors Office for Alley Square 315. 

We the subscribers, citizens of of Washington in the District of 
Columbia, whose property is in no wise affected by the opening of a 
new alley in Square Xo. 315 in the City of Washington having been 
summoned, sworn and impanelled by the Marshal of the District of 
Columbia in virtue of an Act to authorize the opening of an alley in 
Square Xo. 315 passed by the Board of Alderman and Board of 
Common Councils of the City of Washington and approved by the 
Mayor thereof on the 3d day of Xovember, 1854. All upon our 
oaths find and certify that the amount of damages which will accrue 
by opening the said alley in the said Square Xo. 315 which alley by 
certificate of the Surveyor of said City is laid out as follows? By 
taking a strip from Original lot No. 8, 1269% square feet; from 
Original lots Xos. 9 and 10 each 300 square feet and from Original 
lots No. 11, 5 square feet, also from subdivision of lot No. 4 514£ 
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square feet and from subdivision of lots Nos. o, 0, t , 8, 9 and 10 eacb 
125 square feet, containing in all thirty one hundred and 
*21 thirty nine square feet two and half inches, 


Lot No. 


u 

ii 

,. 

u 

u 

a 

u 

a 

a 

a 

,. 

. k 

< i 

u 

u 

u 

u 

u 

a 

u 

u 

t i 


Philip Jackson. 


8 will sustain damages to amount of. $341.40 

Add for stable. 10.00 

9 Wm. Coltman Same same “ . 45 00 

10 Fred Jefferson Same Same “ . 45.00 

11 N. Yedder ’Same Same “ . *75 

4 N. B. Vanzant Same Same “ . 1 JO. 65 

5 do. do. Same Same “ . 18.75 

0 A. ireitmuller Same Same “ . 18.75 

7 Ed. Dyer Same Same “ . 18.75 

Isaac Estell in 1855 H. C. Neale 1854 8./ will ^ 

sustain damages of. 18.75 

Add for stable. 20.00 

9 F. Dodge, jr. Guardian will sustain dam¬ 
ages of. 18. i o 

10 M Davidson will sustain damages of. 18.75 


$711.30 


each making in the whole Seven Hundred and eleven and 30/100 
dollars. Expenses $52.91. 

Witness our hands and seals this 12th day of January, in the year 


eighteen hunJred and fifty five. 

ALLEN’S. DORSEY.' [seal.1 

AUGUSTUS IVES. [seal.1 

CHAS. P. WANNELL. [seal.1 

CHARLES STEWART. [seal.1 

V. HARBAUGH. [seal.1 

HENRY SYLES. [seal.1 

FRED'K CUTTINGS. [seal.1 

george McClelland, [seal.i 
JAMES DIXON. [seal.i 

EDM. F. BROWN. [seal.1 

E. F. QUEEN. [seal.1 

D. SMITH. [seal.1 


I. John D. Hoover. Marshal of the District of Columbia do certify 
that the above is the verdict of the Jury summoned sworn & im¬ 
panelled in virtue of the Sot of the Corporation of the City of W ash- 
ington mentioned in said verdict; U witness whereof I have affixed 
mv hand and seal this 12th day of January in the year of our Lord 
Eighteen hundred and fiftv five. 

J. D. HOOVER, [seal.1 
Marshal for the District of Columbia. 


This Assessment is made to reimburse the Second ward the Ex 
pense of Grading and Paving Alley in Square No. 315. 
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Amount of Bill. $179.13 

Owner. No. Sqr. No. Lot. Amount. 


Owner. No. Sqr. No. Lot. Amount. 


N. Vedder 315 

Org. Lt. 11. 

Pd. Dec. 1857.... 

3.75* 

W. Pope 

u 

Sub. 

1. 

t 

3.75 f 

Ilenry C. Bateman 

u 

n 

2. 

Paid Dec. 19. 

10.00* 

Maria M. Vanzant 

no 

u 

u 

3 

Paid Jan’y 2. 

8.08 

N. B. Vanzant 315 

Sub. 

4 

Paid Jan’y 2. 

7.77 

N. B. Vanzant 

u 

<< 

5 

Paid Jan’y 2. 

9.35 

Anton Ileitmuller 

a 

u 

6 

Paid Dec. 20. 

9.35* 

Ed. l)ver 

u 

u 

r* 

( 

Paid Dec. 31. 

9.35* 

Isaac Estelle 

u 

u 

8 

Paid Dec. 31. 

9.31* 

F. Dodge Guardian 

u 

u 

9 

Paid Dec. 20. 

9.35* 

M. Davidson 

u 

u 

10 

Paid Dec. 29. 

9.35* 

Francis I. Chapman 

u 

(( 

11 

Paid Dec. 20. 

2.75* 

°A. L. Me Intire 

a 

Orig. 

( 


24.03 

Philip Jackson 

4 4 

4 4 

8 

Jan’y 9th paid.... 

18.50§ 

Vm. Coltman 

4 4 

U 

9 

Jan’y 16, 1856.... 

22.20§ 

F. Jefferson 

i i 

a 

10 

Paid Dec. 15. 

22.20* 


$179.13 

GEORGE W. HARKNESS, 

Comm’r 1st and 2d Wards. 

Under Act approved on the 4th day of November, 1842 concern¬ 
ing alleys Act approved Nov. 3d, 1854 for grading and paving said 
Alley. 

CHARLES STEWART, 

f nn trnrtnr 

*Feb’y 15, 1856 Issued stock No. 483. 

* Jan’y 3, 1856 paid Stewart $85.45. 

' 24, 1856 “ “ 40.70. 

f Feb’y 16, “ paid C. Stewart $3.75 warrant No. 1371. 

Endorsement on back of above paper: “Special Tax Paving Alley, 
Sq. 315. Nov. 22d, 1855. Issued Stock Feb’y 15, 1856. Entered. 

23 Mayor's Office, Feb’y 17, 1855. 

Wm. Wilson, Win. II. Deggs, Willard Drake, Gentlemen: 

An estimate of the damages sustained by the owners of lots in 
squares numbered two hundred and eighty five and three hundred 
and fifteen by the opening of alleys therein with plats of said 
squares showing the alleys is filed with the Register of this City 
and you are hereby appointed to levy a tax equal to the amount 
of said damages, with the expenses attending the opening of said 
alleys amounting the the sum of thirty dollars and eleven cents for 
square numbered two hundred and eighty five and forty six dollars 
and ninety one cents for square numbered three hundred and fif- 
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teen in just proportion upon the individuals whose property in 
said squares may he benefited by the opening of the said alleys and 
to make a return to the register of the amount levied on each indi¬ 
vidual. designating the lots or parts of lots for which they may he 
respectivelv taxed. 

Respectfully. JOHN T. TOWERS, Mayor . 

24 Washington, March 2 Oth, 1855. 

We the undersigned having been appointed by the Mayor of 
Washington (John T. Towers) on this 17th day of February 1855 
for the purpose of assessing damages and costs in square No. 315, 
earned by the opening of an alley in said square, we hereby return 
the following assessment on the following lots. Expense $734.21. 


Square No. 

u 

315 

4 4 

Lot 

4 4 

7 Original. 

8 '• . 

. $146.U0 

. 70.8L 

u 

ll 

ll 

9 “ . 

. 97.60 

» » 

4 4 

4 4 

10 “ . 

. 97.60 

u 

k » 

4 4 

11 “ . 

. 14.60 

u 

4 4 

sub. 

1 . 

. 14.60 

l l 

* 4 

4 4 

2 

. 30.90 

ll 

4 4 

4 4 

3 . 

. 30.50 

u 

4 4 

ii 

4 . 

. 28.00 

ll 

ll 

44 

5 . 

. 36.50 

ll 

ll 

a 

6 . 

. 36.50 

u 

ll 

a 

7 . 

. 36.50 

ll 

ll 

ii 

8 . 

. 36.50 

ll 

ll 

ii 

9 . 

. 36.50 

ll 

ll 

ii 

10 . 

. 36.50 

ll 

ll 

ii 

11 . 

. 14.60 


$731.21 

(Signed) WILLIAM WILSON. 

W. H. DEGGES. 
WILLARD DRAKE. 

25 $351.40 damages 

70.81 

$280.59 

$351.40 

146.00 

$205.40 paid P. Jackson 

$351.40 

70.81 

$280.59 

Dec. 10' Pd. P. Jackson $205.40/100. 

(Here follows diagram marked p. 26.) 
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27 Surveyor's Office, Washington, Nov , 2, 1855. 

This is to certify that I have measured the alley pavement laid 
in square 315, and find that the following quantities have been 
executed: 

381.5 Square years stone pavement laid, at 33 cents per 

foot . $125.89 

156.0 Cubic yards of grading laid at 11 x /2 cents per yard 17.94 
371.66 running feet, five courses brick on edge at 9*4 cents 

per foot . 35.30 

$179.13 


Work done by Charles Stewart Contractor. 

R. FINLEY HUNT, 
Surveyor of the City of Washington. 

Approved: 

GEORGE W. HARKNESS, 

Cornvn’r 1st and 2d Wards. 

Act approved November 3d, 1864 for grading and paving alley. 

28 Thereupon counsel for plaintiffs closed his case; where¬ 
upon counsel for defendant moved the court to instruct the 

jury to return a verdict for the defendant on the grounds first, that 
no demand has ever been made for the possession; second, that 
there is no showing of title originating in the sovereignty and no 
prior possession shown; and third, that there is no common source 
shown; and fourth, that the plaintiff has shown a perfect adverse 
possession in the defendant. 

The Court: I think we had better have the evidence on your side, 
Mr. White, before we discuss the law; and without passing on your 
motion, I will overrule the motion and let you put your evidence in 
first, and then you can renew your motion and perhaps we will get 
a better understanding of it. 

Thereupon the defendant to maintain the issues upon its part 
joined, offered the following evidence: 

Bert S. Nelligan testified as follows: He is an assistant engineer 
in the District Engineer Department and is by profession a civil 
engineer. He made a plat of the alley in square 315, this city, 
which is a correct representation of the alley as it now exists. This 
plat was offered in evidence and it is agreed by counsel for the parties 
that it may be exhibited to the Court of Appeals at the argument of 
the case. The witness further testified that the brick and vitrified 
block and granite block are shown in tint. Witness never saw the 
interior of the alley before he went there to make the plat but saw 
both ends of it five or six years ago when he put in the side- 

29 walks on the adjacent streets. The conditions are the same 
now as then that since the sidewalk was put in on the 12th 

Street side that side was paved with vitrified block. There is no 

3—2383a 
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sewer in the alley. There is a sewer man-hole located in the alley 
about seven feet from the west curb line of 11th Street and a gutter 
drop for drainage purposes located in the center of the alley about 
fourteen feet from the west building line of 11th Street, which con¬ 
nects with the sewer. It is there for drainage purposes of the alley 
and is probably two and a half feet square. 

William S. Duvall testified that he — a member of the bar 
and was born in Washington in 1863 and ha* lived here all his life. 
He was acquainted with this alley as a boy, lived right on the same 
block; moved there in 1871 and lived there for two vears. I think it 
was. He then moved on the next block and then two blocks west 
and then moved on 10th Street, between L and M Streets. From 
1871 until 1889 he lived in the neighborhood and as a boy used to 
run through thi* alley. TTe remembers the alley being there when 
he first moved into the neighborhood, in 1871. 

Mr. Ridout: If your Honor please, in order to save time: The 
question of law which arises on this record in respect of any at¬ 
tempted proof of adverse possession—one aspect of it. at any rate— 
is this. Under the proof as it now stands, the title of these plaintiffs 
did not accrue to them until three years ago. Prior to that time 
the title was in a life tenant. That being so. the Statute of Limita¬ 
tions could not run against these plaintiffs until after the death of 
the preceding life tenant, and hence any testimony tending to show 
possession of thi* alley at a period anterior to the date of the accrual 
of the title of these plaintiffs would be wholly immaterial; as, of 
course, proof of possession since then, because it is evidence that it 
would be shorter than the statutory period. 

The Court: Do you admit that the District did take possession 
of these condemnation proceedings, and has had possession of them 
since? 

30 Mr. Ridout; Yes. 

The Court: For an alley? 

Mr. Ridout: Yes. That is an undoubted fact. The question of 
law is that the statute could not run against these remaindermen. 

The Court : It is hardly worth while to take up and deal with the 
question of adverse possession now. 

Mr. Ridout: There is another question I want to raise, of the 
record. Mr. White is insisting here that the title is not shown out of 
the sovereignty. If that is so, he cannot show adverse possession, 
because time does not run against sovereignty. 

Mr. White: I only did that after I made the motion. Certainly 
we may have inconsistent defences, either of which is good. I want 
this admission on the record to be absolutely clear. The District 
has for more than 20 years last past been in continuous, adverse, 
open, notorious—I think I said adverse—possession of this alley 
as it now stands, and as it stood when the suit was brought; is that 
admited? 

Mr. Ridout: It is admitted as against the owner of the property, 
case. After the noting of the said exceptions hereinbefore set forth, 

Mr. White: It is admitted as against everybody, is it not? 
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Mr. Ridout : No sir. 

I he Court: Tour contention is that the statute does not operate 
against you because you were not entitled to the property until three 
years ago? 

Mr. Ridout: Yes sir. 

Mr. White: The District was in possession of the alley for a period 
of more than 20 years, the statute running against such persons as 
by law it might properly run against. 

The Court: That is it. 

Mr. White: I want to show that our possession was such that it 
was adverse; that we improved that alley and swept it and cleaned it, 
and that it was generally used by the public, for more than 20 years 
before the bringing of this suit. 

Mr. Ridout: I do not admit the legal effect of that as against 
these plaintiffs. 

The Court: But the fact of the improvement is admitted? 

Mr. Ridout: Yes; the fact as stated by Mr. White. 

The Court: So that we will save time on that. 

Mr. \\ hite: i hen I suppose we can just excuse all of our witnesses. 

The Court: If that is all the point you have got, you can ex¬ 
cuse them. Have you any rebuttal, Mr. Ridout? 

Mr. Ridout: No sir. 

Mr. White: Now I renew our objection, with the additional one 
that it is now admitted that the defendant was in possession, has been 
in possession of this alley for more than 20 years; that we have all 
those facts showing adverse possession of the property. I renew our 
motion to direct a verdict on behalf of the defendant. 

Mr. Ridout: 1 move that the jury be instructed that upon the 
whole case the plaintiffs are entitled to recover. 

31 The Court: I will grant that motion. 

Mr. White; Your Honor will allow us an exception. 

The Court: Yes. 

The above is the substance of all of the testimony offered in the 
and the making the same a part of the record, which is also made a 
part hereof, and because the matters and things hereinbefore recited 
are not matters of record, and in order that the defendant may have 
its case reviewed on appeal by the proper court, the defendant by its 
attorneys moves the Court to sign and seal this, its Bill of Exceptions, 
to have the same force and effect as if each and every one of said 
exceptions had been separately signed and sealed, which motion is 
by the Court granted; and thereupon the defendant tenders this, 
its Bill of Exceptions, and requests the Court to sign and seal the 
same according to the statute in such cases made and provided and 
it is accordingly done, now, for then, this 10th day of November, 
A. D., 1911. 

JOB BARNARD, Justice. 

Approved: 

MASON N. RICHARDSON, 

Attfy for Pl’t’ff. 

WM. HENRY WHITE, 

Attorney for Defendant. 
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32 Directions to Clerk for Preparation of Transcript of Piecord. 


November 27, 1911. 

******* 

The Clerk will please include the following as part of the record 
on appeal of the above-entitled cause: 

1. Declaration. 

2. Pleas. 

3. Joinder in Issues. 

4. Note of Issue. 

5. Note of Trial. 

6. Verdict. 

7. Judgment. 

8. Orders extending time. 

9. Rill of Exceptions. 

10. This designation. 

E H. THOMAS, 

(W. H. W.) 

Attorney for Defendant. 


Memorandum. 

November 28. 1911.—Time to file transcript of record further ex¬ 
tended to and including January 2, 1912. 

33 Assignment of Errors. 

Filed December 4, 1911. 

* * * * * * * 

The Court erred: 

1. In admitting testimony on behalf of plaintiffs to which excep¬ 
tions were allowed counsel for defendant as shown in the Bill of 
Exceptions. 

2. In overruling defendants motion to direct a verdict for defend¬ 
ant at the close of plaintiffs’ testimony and again when renewed at 
the close of the defendant’s testimony. 

3. In granting motion of plaintiffs’ counsel to direct and in direct¬ 
ing the jury to return a verdict for the plaintiffs. 

E. H. THOMAS, 

(W. H. W.,) 

Corporation Counsel, Attorney for Defendant. 
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Additional Directions to Clerk for Preparation of Transcript of 

Record. 

Filed December 4, 1911. 

******* 

In addition to the record heretofore designated the clerk, in mak¬ 
ing lip the record on appeal in the above entitled cause will include 
the following: 

34 1. Assignment of Errors. 

2. This additional Designation. 

E. H. THOMAS, 

(W. II. W.,) 

Corporation Counsel, Attorney for Defendant. 


Memorandum. 

January 2, 1912.—Time in which to tile transcript of record fur¬ 
ther extended to and including January 9, 1912. 


35 Supreme Court of the District of Columbia. 

Unhed States of America, 

District of Columbia, ss: 

1, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certiiy the foregoing pages numbered from 1 to 
34, botli inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein tiled, copy of which is made 
part of tnis transcript, in cause No. 52037 at Law, wherein boiomon 
Jones, et ai. are Flaintiifs and The District of Columbia is Defendant, 
as the same remains upon the tiles and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and altix 
the seal of said Court, at the City of Washington, in said District, 
this 5th day of January, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2383. The District of Columbia, appellant, vs. Solomon Jones et al. 
Court of Appeals, District of Columbia. Filed Jan. 8, 1912. Henry 
\V. Hodges, clerk. 
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No. 2383. 


THE DISTRICT OF COLUMBIA, Appellant, 

vs. 


SOLOMON JONES, RACIIAEL J. BURKE, MADISON 
JONES, ABRAHAM L. JONES, HENRY A. JONES. 


BRIEF FOR APPELLANT. 


E. H. THOMAS, 

Corporation Counsel, 
WM. HENRY WHITE, 
Assistant Corporation Counsel, 
Attorneys for Appellant, 


Judd & Detweiler (Inc.), Printers, Washington, D. C. 
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No. 2383. 


THE DISTRICT OF COLUMBIA, Appellant, 

vs. 


SOLOMON JONES, RACHAEL J. BURKE, MADISON 
JONES, ABRAHAM L. JONES, HENRY A. JONES. 


BRIEF FOR APPELLANT. 


Statement of Facts. 

This appeal is from a judgment of the Supreme Court of 
the District of Columbia, entered there on the verdict of a 
jury in favor of the plaintiffs, under direction of the court, 
upon motion of plaintiffs’ counsel. 

The property is part of a public alley running from 11th 
to 12th streets northwest, in square 315, which lies be¬ 
tween Massachusetts avenue and M street. It is the north 
10 feet and the rear 5 feet of lot 8 in said square as shown 
upon the plat (Rec., 17). 

lh 
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Plaintiffs’ proof of title follows: 

1. Certificate, dated November 1, 1816, of division of lots 
purporting to leave lot 8 for sale (Rec., 8). 

2. Certificate, dated July 12, 1831, of Commissioner of 
Public Buildings that William Colt-man is entitled to said 
lot (Rec., 9). 

3. Testimony of the widower of the daughter of Charles 
L. Coltman, brother of Robert Coltman, that they were the 
sons and only children of William Coltman, who is dead 
(Rec., 7, 8). 

4. Deed from Charles L. and Robert Coltman to Philip 
Jackson, dated February 12, 1842 (Rec., 10). 

5. Will of Philip Jackson (Rec., 11) : 

“to my dear wife all my property real and personal 
during her lifetime only—she to use whatever of 
the said property that may be necessary for her sup¬ 
port, and after her decease all the property and effects 
which she shall leave, shall be the property of my 
adopted daughter, Delila Ann Paine during her life¬ 
time and at her decease to be divided equally amongst 
her legitimate children. In the event of the decease 
of the said Delila without lawful heirs then all the 
property hereby bequeathed shall go to my grandson 
George Ringold son of my daughter Mary.” 

The will was dated January 20, 1848, probated June 9, 
1848, and again on May 5, 1910. 

6. Testimony as to the death of Philip Jackson’s wife and 
Delilah Ann Paine, the latter about three years prior to 
the trial (Rec., 7), and the following as to the children of 
Delilah: 


Georgiana Thomas, colored, said (Rec., 5 and 6): 

“These people were not slaves. They were colored 
people and stood very high, Alfred Jones did. They 
were recognized as man and wife in the neighbor¬ 
hood. I cannot exactly state when they were mar¬ 
ried, but somewhere in the sixties. I was present 







3 


at the marriage of Alfred Jones and Delilah Payne. 
After the occasion of their marriage they had chil¬ 
dren. 

“Q. And who were those children? A. They were 
Abraham and Henry and Madison and Rachael; and 
so many of them that are dead. There were nine or 
ten of them anyway. 

“Q. Which ones of them are at the present time 
living? A. Alfred- 

“Q. Is Solomon living at the present time? 

“Mr. White: She has not mentioned Solomon. I 
object to the leading of the witness. 

“The Witness: Solomon, Abraham, Madison, 
and the daughter; Rachael, her name is. 

“Q. Do you know whether or not any of them 
has died leaving children? A. Any of those? 

“Bv Mr. Richardson : 

“Q. State whether or not Delilah had any other 
child who has since died leaving children? 

“A. No, sir. 


“Bv Mr. Richardson: 

“Q. Do you know Solomon Jones? A. Yes, sir. 
“Q. In what relation does he stand to Delilah? 
A. He is her son. 

“Q. Her son; Solomon Jones is her son? A. Yes. 
“Q. You did not mention his name before? A. 
No, sir, I did not. 

“Q. He is her son, though? A. Yes; he is her 
son. 

“Q. Do you know whether or not Delilah is liv¬ 
ing or dead? A. Dead. 

“Q. When' did she die? A. I think this is the 
third year of her death, now. 

“Q. You mean she is dead three years ago? A. 
Yes, sir. 

“Q. You have mentioned Solomon Jones? A. 
Yes, sir. 

“Q. He was a son, you say. Did you mention 
Rachael J. Burke? A. Yes, sir. 
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“Q. Who was she? A. She was her daughter. 

“Q. And Madison Jones, who was he? A. Her 
son. 

“Q. And Abraham? A. Her son. 

“Q. And Henrv A.? A. Her son.” 

Alice Jemima Ford, colored, said (Rec., 6) : 

“Q. Do you know whether or not Alfred and 
Delilah had any children? A. Yes, sir; I do. 

“Q. Do you know their names? A. I couldn’t 
tell their names. I know the names of the children, 
but I couldn't run them over; it has been so long 
ago. Some of them 1 know. Madison and Rachael— 
I may miss a name, but it has l>een so long—and 
Solomon; Rachael and Hamilton, and—there was 
seven children, but I couldn’t name all the names. 

‘‘Q. Name those who are now living? A. I 
couldn't name all of those, even. T can name some 
of them. I know they are living.” 

Abraham L. Jones said ARec.. 13) : 

“Q. What relation were you to Delilah Ann 
Jones? A. A son. 

“Q. Do you know Henry, one of the plaintiffs 
here? A. Yes, sir. 

“Q. What relation was he to Delilah Ann Jones? 
A. Grandson. 

“Q. Who was his father? A. Henry A. Jones, 
Senior. 

<k Q. Do you know when Henry A. Jones, Senior, 
died? A. He died in March of 1885. 

“Q. Henry A. Jones is the grandson of Delilah 

Ann Jones and he is the son- A. Of Henry A. 

Jones. Senior. 

“Q. And he was your oldest brother? A. He was 
mv oldest brother. 

‘‘Q. He died in 1885? A. Yes, sir. 

“Q. Leaving this one son, Henry A.? A. Yes, 
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7. Thereupon, for the purpose of showing that the de¬ 
fendant claims under a common source of title, and reserv¬ 
ing the right to attack the validity of that title and for no 
other purpose, counsel for plaintiffs offered in evidence a 
copy of the proceeding for the condemnation of an alley, 
the alley shown on the plat which was also offered in evi¬ 
dence, in square No. 315, and further stated his purpose to 
demonstrate the invalidity of the proceedings. 

This consists of: 

(a) Copy of award from Surveyor’s office showing award 
of damages, of which $341.40 was awarded Philip Jackson 
as owner of lot 8 and $10 additional for stable. It is dated 
January 12, 1855. 

Other proceedings upon grading and paving and the 
order of the Mavor, dated Februarv 17. 1855. directing three 
persons named to levy a tax upon the individuals benefited, 
which they did upon March 20, 1855. At the foot is a com¬ 
putation showing a balance of $205.40, “Paid P. Jackson,” 
and again, “Dec. 10, pd. P. Jackson $205 40/100.” The 
map and other proceedings required by the acts of the 
Boards of Aldermen and Common Council follow. It is also 
shown that the proceedings were under the authority of the 
following acts of said boards of the city of Washington: 

“Be it enacted by the Board of Aldermen and 
Board of Common Council of the City of Washing¬ 
ton, That the Mayor be and he is herebv authorized 
and required to cause a new alley to be laid out in 
square numbered three hundred and fifteen, in ac¬ 
cordance with the accompanying plan and petition, 
and to have the same graded and paved; the whole 
to be done under the provisions of the ‘Act concern¬ 
ing alleys/ approved fourth of November, eighteen 
hundred and forty-two.” 

Approved Nov. 3. 1854. 

“Be it enacted by the Board of Aldermen and 
Board of Common Council of the City of Washing¬ 
ton, That whenever, upon the application of the 
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owners of more than one-half of the property in any 
square, which application shall in every case be 
accompanied by a certified plat thereof, a law shall 
be passed authorizing a new alley to be opened 
through such square, or the extension of one already 
laid out, it shall be the duty of the Surveyor of the 
city within fifteen days after the passage of such act 
to lav out and distinetlv mark off such allev as it 

t * 

may be designated on the certified plat accompany¬ 
ing the application therefor; and he shall make 
out duplicate plats of such alley, or the extension of 
an alley as the case may be, showing thereon its 
courses and boundaries, and the quantity in square 
feet which may be taken from the lots or parts of 
lots in the square by the opening of such alley, or 
the extension of an alley, one of which plats shall be 
deposited with the Register of the city to be filed 
amongst the records of his office, the other to be 
safely kept in the office of said Surveyor; and all 
such allevs or extensions of allevs shall thereafter be 

i i 

kept open and free for public use. 

Sec. 2. And be it enacted. That so soon as the 
Surveyor shall have deposited with the Register the 
plat aforesaid, the Mayor, may, and he is hereby re¬ 
quired to make application in writing to the Marshal 
of the District of Columbia to summon and empanel 
a jury of twelve disinterested citizens of the county 
of Washington to ascertain the damages which may 
accrue to any individual or individuals by the open¬ 
ing or extension of such allev; and the return of 
the damages as ascertained by said jury, shall be 
placed with the Register of the city, and filed with 
the records of his office; and the amount of the dam¬ 
ages aforesaid shall be paid to the persons respec¬ 
tively entitled to receive the same, out of any un¬ 
appropriated money to the credit of the ward in 
which such alley may be opened or extended. 

“Sec. 2. And J>e it enacted , That so soon as the 
return of the damages aforesaid shall have been 
made, and filed in the Register's office, it shall be the 
duty of the Mayor to appoint three disinterested citi¬ 
zens to levy a tax equal to the amount thereof, to¬ 
gether with the expenses attending the opening or 
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extending such alley, in just proportions upon the 
individuals whose property in the square may be 
benefited thereby, and they shall make due return 
to the Register of the amount levied on each indi¬ 
vidual, designating the lot or part of a lot for which 
they may be respectively taxed; and it shall be the 
duty of the Register to furnish a copy of said return 
to the Collector of Taxes whose duty it shall be to 
collect the same as other taxes are collected. 

“Sec. 4. And be it enacted, That whenever upon 
the application of the owners of more than one-half 
of the property in a square that the alley in said 
square may be graduated and paved, or either grad¬ 
uated or paved, a law shall be parsed authorizing the 
same to be done, or whenever a law shall be passed 
therefor without such application, the Mayor may 
and he is hereby required to cause the Commissioner 
of the ward in which such alley may be, to proceed 
and have the same graduated and paved, or either 
as the case may be. When graduated it shall be done 
under the direction of the Survevor of the city, and 
when paved it shall be done with suitable paving 
stones upon a bed of coarse sand and gravel at least 
nine inches deep, the interstices between the stones 
to be well filled with materials of the same kind with 
the bed, and the whole well rammed. 

“Sec. 5. And- be it enacted , That so soon as such 
alley may be graduated and paved, or either, it shall 
be the duty of the commissioner of the ward in 
which it may be, to levy a tax upon the owners of 
the lots or parts of lots in the square that may be 
benefited thereby in just proportions equal to the 
whole expense thereof; and it shall be the duty of the 
said Commissioner to make to the Register a return 
of such levy, showing the whole amount thereof, to¬ 
gether with the amount of tax levied upon each lot 
or part of a lot, and the proprietor’s name affixed to 
each respectively; and the Register shall furnish an 
authenticated copy of said return to the Collector of 
Taxes, who shall, within ten days after receiving said 
return, give notice, in writing, to each proprietor, if 
a resident of the city, and if a non-resident, to the 
tenant or agent of said proprietor, if known, of the 
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amount due, and requiring the same to be paid 
within thirty days from the date of said notice; and 
if any portion of said amount shall remain unpaid 
for more than thirty days then the Collector shall 
proceed to collect the same, together with interest 
thereon, at the rate of 10 per cent per annum, to 
he computed from the date of the Commissioners 
return to the Register, in the manner prescribed by 
law for the collection of taxes on real and personal 
property; and the Collector shall deposit the same to 
the credit of the ward in which the improvement 
may have been made, and such deposit shall not 
thereafter be withdrawn except for the redemption 
of the certificates of stock authorized to be issued by 
the following section of this act, and the said deposit 
shall be and is hereby set apart and pledged for the 
redemption of said stock. 

“Sec. 6 . And be it enacted, That the Mayor be, 
and he is hereby authorized and required to issue 
certificates of stock, bearing interest at the rate of 6 
per cent per annum; which stock shall be given in 
payment for any improvement that may be made 
in pursuance of this act, and all such certificates shall 
specify for what improvement they were issued, and 
shall be redeemed out of the taxes levied and col¬ 
lected for the payment of said improvement, and so 
soon as the taxes levied under this act for any im¬ 
provement aforesaid shall be collected and deposited 
to the credit of the ward entitled to the same, it shall 
be the duty of the Register to give public notice that 
lie is prepared to redeem the certificates issued for 
said improvement, after which notice the interest on 
said certificates shall cease.” 

Approved, November 4, 1842. 


Points and Authorities. 

Elementary rules are laid down in Bursev vs. Lyon, 30 
App. D. C., 004, 605, as follows: 

“The rule in ejectment proceedings is w’ell settled, 
That the plaintiff in ejectment must in all cases prove 
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a legal title to the premises in himself, at the time 
of the demise laid in the declaration, and that evi¬ 
dence of an equitable estate will not be sufficient for 
a recovery, are principles so elementary and so 
familiar to the profession as to render unnecessary 
the citation of authority in support of them.’ Fenn 
vs. Holme, 21 How., 481; 1(1 L. Ed., 198; Bagnell 
vs. Broderick, 13 Pet., 450; 10 L. Ed., 242;; War- 
velle on Ejectment, 245. The duty involves upon the 
plaintiff of establishing, by convincing proof, the 
strength of his own title. No presumptions can be in¬ 
dulged in his favor. Any weakness or want of title 
in the defendant will not afford him any relief. The 
burden of proof rests upon the plaintiff throughout the 
case. No presumption whatever can be indulged in 
his favor as against the defendant who is conceded 
to be in possession of the property in controversy.” 

Under the view we take of this case, it is immaterial 
whether the certificate of the Commissioner of Public Build¬ 
ings passed any title, since plaintiff claims from Philip 
Jackson as common source and defendant under condemna¬ 
tion proceedings and under color of those proceedings by 
adverse user. We first consider 

The Condemnation Proceedings. 

The only objections worthy of consideration that can be 
made to those proceedings are: That the acts do not spe¬ 
cifically require notice; that the record does not affirma¬ 
tively show what notice was given; and that they were in¬ 
augurated after the probate of the will of Philip Jackson, 

Notice was not necessary for the taking of the alley. 

Sweet vs. Reehel, 159 U. S., 380. 

The Boards of Aldermen and Common Council, on No¬ 
vember 3, 1852, passed the law that the alley be laid out in 
accordance with its prior act of 1842. The city government 
has moved from building to building many times since 

2h 
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1852 and, though it cannot be found, the “application of 
the owners of more than one-half of the property in any 
(this) square” with the required plat was presented to the 
said Boards as the act of 1854 recites that fact. We find 
in the only office which survives (Surveyor's office) every¬ 
thing required to be recorded; namely, the above proceed¬ 
ings. Undoubtedly when the Surveyor made the plats to 
be kept in his own office he deposited the duplicates with the 
Register of the city (an office long since abolished). The 
law then says the alley “shall thereafter be kept open and 
free for public use’’ just as the act in the Sweet case said 
that upon a filing of a description of the lands as taken 
in the office of the Registry of Deeds “the title to all the 
land so taken shall rest in the city of Boston.” The words 
in the former are suitable for an easement which was taken 
and in the latter for the fee taken under the act. 

Provision is made for compensation in each case: in the 
Sweet case bv suit and here bv jurv award. Payment in 
cash was provided in the acts, was directed in the proceed¬ 
ings and was actually made to some one; if not to Jackson 
then evidently to some one representing him. From this 
point the proceedings are also regular, viz., levy of tax to 
reimburse the city, grading, paving, stock certificates, etc., 
all as required by the act. 

Plaintiffs’ claim, if they have any, is for money due be¬ 
cause of payment to some one other than the then holder 

of the title. 

“So far as the Federal Constitution is concerned 
it is settled by repeated decisions that a State may 
authorize the taking of possession prior to any pay¬ 
ment, or even final determination of the amount of 
compensation. In Backus vs. Fort Street Union 
Depot Company, 169 U. S., 557, 568, we said: 

“ Ts it beyond the power of a State to authorize 
in condemnation cases the taking of possession prior 
to the final determination of the amount of compen¬ 
sation and payment thereof? This question is fully 
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answered by the opinions of this court in Cherokee 
Nation vs. Southern Kansas Railway, 135 U. S., 641, 
and Sweet vs. Rechel, 159 U. S'., 380. There can be 
no doubt that if adequate provision for compensation 
is made authority may be granted for taking posses¬ 
sion pending inquiry as to the amount which must 
be paid and before any final determination thereof.’ ” 

Williams vs. Parker, 188 U. S., 491, 502. 

“Opposed to the principle that notice is an essen¬ 
tial element of due process of law is the rule that the 
public necessities are supreme, and a much needed 
public improvement ought not to be delayed because 
the owner of one of the lots to be taken lives at a 
great distance or is wholly unknown, nor would it be 
right that condemnation proceedings fully con¬ 
summated be set aside and public works already con¬ 
structed be torn down because a missing heir, whose 
existence could not be known at the time of the 
taking, suddenly appears and demands that the prop- 
ertv of which he claims to have been unconstitution- 
ally deprived be restored to him. Even in private 
matters constructive notice is often held effectual 
against persons who cannot readily be reached. The 
furtherance of public objects cannot be made more 
onerous by the absence of the owners of land, and a 
non-resident only can reasonably be expected to keep 
an agent near the property to read the local news¬ 
papers and visit the land itself to see if any notices 
have been posted upon it.” 

Nichols on Eminent Domain, sec. 298. 

“Still, we do not doubt that it is generally true, 
that when an easement of any kind is obtained by 
adverse use alone, its extent must be measured by its 
use. But this rule does not apply to ways which have 
commenced under an actual and a recorded location, 
which clearly and distinctly defines their width, 
though the proceedings may not have been in all 
particulars strictly conformable to law. In such cases 
the use is presumed to be co-extensive with the loca¬ 
tion, precisely as possession under an invalid deed is 
presumed to be co-extensive with the land purporting 
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to have been conveyed by it. This result is some¬ 
times reached by the presumption of a dedication, 
and sometimes by the presumption that the proceed¬ 
ings were all regular. 

‘*Tn this State the latter mode has been adopted. 
Thus, in Gibbs vs. Larrabee. 37 Me., 506. where the 
records of the town failed to show a compliance with 
all the requirements of the law, still, inasmuch as the 
location has been acquiesced in for a long series of 
years, the court held that an inference might fairly 
be drawn that all the requirements of the statute had 
in fact been complied with, and sustained the loca¬ 
tion on that ground. The point to be particularly 
noticed in this decision is the fact that it was the 
way originally located that was sustained, not such 
a way merely as had been used. It is the location 
de facto that by the lapse of time ripens into a lo¬ 
cation fie jure. To rest such a result on the pre¬ 
sumption of regularity is to rest it on a fiction; and 
to rest it on the presumption of a dedication would he 
equally so. AVe think it would be better to avoid 
these unnecessary fictions, and let the result rest on 
a positive rule of law. which, like all limitation 
laws, has the public good and the public convenience 
for a foundation. The rule of law is this: That after 
the lapse of twenty years, accompanied by an adverse 
use. a location de facto becomes a location de jure. 
This way, at the time of the alleged trespass, had 
been located and opened and used by the public for 
more than forty years. The location de facto , if not 
in all particulars regular, had become by lapse of 
time and use. and the acquiescence of all parties ad¬ 
versely interested, a location de jure” 

Pillsbury v*. Brown, 32 Me., 450. 

“In the leading case of Davidson vs. New Orleans, 
the objection that the assessment was actually made 
before, instead of after, the work was done, was held 
untenable, and "Mr. Justice Miller, speaking for this 
court, said: ‘As a question of wisdom, of judicious 
economy, it would seem better in this, as in other 
works which require the expenditure of large sums 
of money, to secure the means of payment before be- 





13 


coming involved in the enterprise’. 96 U. S., 100.” 
Bauman vs. Ross, 167 U. S., 595. 

“In Buck waiter vs. School Dist. No. 42, 65 Kan., 
603; 70 Pac., 605, it was held that the failure to 
give any notice to the property owner of the pend¬ 
ency of progress of the proceedings did not inval¬ 
idate the proceedings under a statute which author¬ 
izes the condemnation of a school-house site, and 
provides that, upon payment of the land by the 
school district to the countv treasurer, the title to 
the site shall vest in the school district, without mak¬ 
ing any provision for notice, but allowing an appeal 
by either party from the appraisement to the district 
court. The court said that it is only when compensa¬ 
tion for a taking comes to be considered that the 
owner of the condemned property becomes interested 
and only of proceedings to determine that question 
is he entitled to notice, for upon that.question only 
has he a right to be heard. The court, however, 
seems to have been of the opinion that, in view of the 
fact that under the statute the taking precedes the 
assessment of damages, the provision for appeal gave 
the property owner a sufficient opportunity to be 
heard upon the question of damages, and obviated 
the necessity of notice of the hearing to appraise the 
damages. 

“While, therefore, the State, when taking private 
property for a public use, or a county by its author¬ 
ity. is not bound to make or tender compensation 
before its actual appropriation, yet, as the citizen 
cannot be arbitrarily deprived of his property, it 
must make provision by law whereby the owner can 
have a hearing or be heard before an impartial tri¬ 
bunal as to the just compensation to be awarded him. 
■Rv section 4003. supra, the State has afforded an op¬ 
portunity to any person aggrieved by the act of any 
supervisor in entering upon his land and carrying 
away gravel, etc., pursuant to the provisions of sec¬ 
tion 4002. to be heard, and his grievance considered, 
by the county court, which is clothed with ample 
power to determine and assess his damages and cause 
the same to be paid by the county upon complaint 
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in writing of the person so aggrieved. This provision 
undeniably affords an opportunity for the party ag¬ 
grieved. whose property has been taken by the super¬ 
visor, to propound his claim for compensation; and 
the fact that this duty devolves upon him as a pre¬ 
liminary step is no objection to its validity or con- 
stitutionalitv. It not onlv affords a remedy to which 
the party aggrieved can resort to have his compensa¬ 
tion determined and assessed, but also provides ade¬ 
quate means for its satisfaction or payment out of 
the county treasury without risk of loss. Hence it 
clearly appears that he has an opportunity to be 
heard as to the just compensation which is to be 
awarded to him, and that he is not deprived of his 
propertv without due proces of law.” 

Branson vs. Gee. 24 L. R. A., 355, 356. 

“Xor is there any more inconsistency in presum¬ 
ing a record of the discontinuance of the highway to 
be lost than there is in presuming a lost, deed, or 
release, or grant, or especially, as in Bow vs. Allens- 
town , 34 N. H., 351 (69 Am. Dec., 489), in presum¬ 
ing a charter or act of incorporation of a town from 
the royal governor of the province or the legislature 
of the State to have been lost, from precisely the same 
evidence * * *. 

“Such a title may well be called a prescription, 
agreeably to the ancient use of that term, though it 
depends upon a period of twenty years, and has no 
connection with the time of legal or actual memory. 
Wallace vs. Fletcher, 30 N. H., 434; Bow vs. AUen*- 
town . 34: Id., 351 (69 Am. Dec., 489); Dare vs. 
Heath cote, 36 Eng. L. & Eq., 564. 


As to the time of death of Philip Jackson he was still 
the record owner of the land when the proceedings were in¬ 
stituted. A will of personalty of one Philip Jackson has 
been probated, but it did not describe the land and the 
probate court did not have jurisdiction to probate wills of 
real estate. Proceedings in his name were sufficient, 
Elliott’s Roads and Streets, sec. 352 (313), 
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Adverse User. 

In 1855 this alley had been completely graded and proved 
as shown by the record. Witness Ford said Jackson’s place 
“joined the alley. * * * I went to see these people long- 

before the war. I cannot remember going around there 
when that alley was not there. * * * The alley has 

been there ever since the war. * * * I could not tell 

you when it was paved'’ (Rec., 7). Witness Thomas said 
“the Jacksons lived south of the alley in a two-storv small 
frame house,” and there was no house between that and the 
alley. She lived in the neighborhood “from 55 years ago 
until 17 years ago.” 

Attorney William S. Duvall remembers the alley from 
and after 1871. Note next the admission that the condition 
and use of the alley has been for more than 20 years just 
as now (Rec., 18, 19), and as shown by the testimony of 
Mr. Nelligan and the plat exhibited by him (Rec., 17) — 
the one to be exhibited to this court. 

These facts clearly establish the easement in the public 
by prescription, presumption of a dedication and presump¬ 
tion that the way was established by competent authority. 

Elliott, Roads and Streets, section 188 (169) to 192 (173) 
inclusive, 199, 200, and the many cases cited: 

“Sec. 189 (169). Theory of Prescription .—Roads 
and streets may be established by prescription as well 
as by dedication and legislative authority. Prescrip¬ 
tion, as the term is ordinarily employed, presupposes 
a grant from the rightful owner, and it is said by 
some of the authorities that the doctrine of prescrip¬ 
tion has no application to the highways for the rea¬ 
son that the public cannot take by grant. This leads 
to the conclusion that user is simply an evidence of 
dedication, and to that conclusion we cannot assent. 
It may possibly be true that the doctrine of prescrip¬ 
tion, in its strict and rigorous force, does not fully 
apply to roads and streets, but it is also true that 
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highways may be created in a manner so nearly re¬ 
sembling the ordinary case of a title by prescription 
that it is safe to affirm that highways do exist by 
prescription. The supposition of the existence of a 
precedent grant is not needed to support the right 
conferred by adverse possession and user. The ex¬ 
istence of such a fiction should not be allowed to 
prevent a just decision upon matters concerning pub¬ 
lic and private rights, nor should it deter courts from 
applying a sound and reasonable rule to cases fully 
within the reason upon which the rule rests. It is 
narrowing the operation of a just rule, much needed 
for the security of public rights and the repose of 
society, far too much, to hold that in all cases pre¬ 
scriptive use is mere evidence of dedication. User 
of a way under claim of right for twenty years, or 
for the statutory period, may unquestionably confer 
an easement upon the public, whether there is or is 
not any direct or affirmative act from which an in¬ 
tent to set apart the way to the public can be in¬ 
ferred. while no dedication not resting wholly or in 
part on lapse of time can be established without some 
fact indicating an intention on the part of the owner 
to set apart the way to the public. 

“Sec. 189 (170). Presumption That Wap Was 
Established bp Competent Authoritp .—Where the 
use of the way has continued for the period pre¬ 
scribed by statute, or for the period designated by 
the common-law authorities as from a time imme¬ 
morial. there exists a right by prescription, founded, 
a> Chief Justice Shaw says, upon the presumption 
that the way was 'at some anterior period laid out 
and established by competent authority.’ If it be 
granted that there is no such thing as a public way 
by prescription, then we shall have embarrassing 
questions such as whether in a case where the person 
owning the fee is under legal disability there can be 
a highway, for, in such a case, the general rule, if 
applied, would declare the owner not capable of 
divesting himself of title, and, therefore, that no 
rights were ever acquired by the public by dedica¬ 
tion. If it be held, as upon principle and authority 
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it may well be, that after the lapse of the statutory 
period the law will presume that the road or street 
was laid out and opened by competent authority, no 
such embarrassments can arise. In many instances 
it would be impossible to apply the doctrine of dedi¬ 
cation without stripping it of its chief and dis¬ 
tinguishing feature, the intent to set apart to public 
use, and yet the case might be one where it would 
be unjust to individual citizens and prejudicial to 
public rights to allow’ an owner to reclaim the land 
and destroy the highway; but, by applying the doc¬ 
trine of prescription, and presuming the due creation 
of the highway by the anterior exercise of rightful 
authority, all inconsistency is avoided and just results 
are reached. There are authorities sustaining the 
view* here advocated, and it certainly rests on solid 
principle, for the presumption that the road or street 
was established by lawful authority is a natural and 
reasonable one. The true basis of the claim is not a 
grant, but a record presumed to have been made 
according to law. 

“Sec. 190 (171). Presumption of a Grant . — Some 
of the authorities base the doctrine of prescription 
as applied to highways upon the conclusive presump¬ 
tion of an antecedent grant, and, while w*e think 
the doctrine w*e have indicated is the true one it 
would not be difficult, in most cases, to sustain pre¬ 
scription upon the presumption of a grant. In many 
cases public corporations, such as counties, cities and 
towrns, are empowered to take and hold real estate, 
and where this general pow*er is conferred there can 
be no reason for denying the applicability of the 
doctrine of prescription on the ground that there is 
no pow*er to accept a grant, so that there is no great 
difficulty in resting the doctrine that there may be 
highways by prescription upon the presumption of 
an antecedent grant. It is not, indeed, easy to per¬ 
ceive any reason w T hv an incoporated tow*n or city, 
or a county or towmship, may not receive the grant 
of an easement for public streets and roads. They 
w T ould, no doubt, take it in trust for the public, but 
they would, nevertheless, be grantees possessing 

3h 
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capacity to take, and if they are capable of taking 
by express grant, then, surely, the same capacity 
must extend to implied ones, or such as are created 
by operation of law and not by contract. Indeed, as 
we have shown in treating of dedication, the public 
is an ‘ever-existing grantee,’ and no other grantee 
is required. 

‘‘Sec. 191 (172). Distinction Between Prescrip¬ 
tion and Dedication .—It may not, in the great ma¬ 
jority of cases, be material whether the road or street 
is created by dedication or exists by prescription, but, 
as we shall hereafter see, there are cases where it 
would be very difficult to hold that there was a dedi¬ 
cation without great confusion and no little incon- 
sistenev, and vet where it could be held without the 
slightest inconsistency, and with an entire absence 
of conflict of doctrine, that there was a highway by 
prescription. Prescription refers the right to the 
highway to the presumption that it was originally 
established pursuant to law by the proper authority, 
while dedication refers it to a contract either express 
or implied. Dedication implies a conveyance and an 
acceptance, while prescription requires an unbroken 
possession or user under a claim of right. 

“Sec. 192 (173). User Under Ineffective Attempt 
to Establish a Highway .—Where there has been an 
attempt to establish a highway, but because of some 
defect the proceedings are not valid, the owner’s 
rights would not be impaired, nor would any high- 
wav be created in case there had been no user of 
the way by the public, and no element of estoppel. 
If, however, the public, acting on the claim supplied 
by such proceedings, had used the way for the 
requisite period then there would, no doubt, be a 
public way. This would be so, even though the 
owner at the outset had opposed the establishment 
of the highway. In such a case the right to the high¬ 
way would be clearly referable to the claim or color 
of right furnished by the defective proceedings in¬ 
stituted for the laying out and opening of the road. 
But the user in a particular case might be such as to 
show that it was not under the defective proceedings, 
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or it might cover only a portion of the way, and not 
its entire length, for instance. 

******* 

‘‘Sec. 199 (179). Prescription as Against Persons 
under Disability. —Tn accordance with the rule that 
prescription presupposes a grant, it has been held 
that the public cannot acquire the right to a high¬ 
way by prescription as against married women, 
minors, or insane persons incapable of making a 
grant. But, if we are correct in our theory that high¬ 
ways mav be established by adverse user without relv- 
ing upon the presumption of a grant, the doctrine of 
these cases is questionable, and in the case of mar¬ 
ried women that doctrine would, in the future, have 
no application in many of the States, for the reason 
that their disabilities are not abolished bv statute. 
Then, too, the modern statutes, providing that user 
for a certain period may establish a road as a public 
highway, make no exceptions in favor of any class. 
Tn any event, an intervening disability not existing 
at the beginning of the period of prescription will 
not defeat the prescriptive right. 

“Sec. 200 (180). Reasons for Vieiv as to Prescrip¬ 
tion Against Persons under Disability. —If there 
can be no highway by prescription and there 
has been long continued user the persons using 
the highway must be treated as trespassers, 
unless it appears that they were mere licensees; 
but wrong is not to be imputed to citizens, 
nor is it to be inferred without evidence that thev 
are mere licensees, so that the natural presumption 
is that the persons who have traveled along a way, 
which in appearance is a road or street, have done 
so because it was their right. If there is no dedica¬ 
tion, then the right must be referred to prescription, 
unless the way was regularly established under legis¬ 
lative authority. The theory, as we have said, upon 
which rests their prescriptive right, is that there were 
at some antecedent time proceedings establishing the 
way, and that to these proceedings lapse of time has 
imparted validity. If this be the true theory, then it 
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would seem to follow that prescription may be valid 
as against persons under legal disability, for, if lapse 
of time secures repose and establishes the way, it 
must do so against all classes. The presumption 
must be a complete one. and to be complete it must 
assume that the proceedings were such as were valid 
against all persons whatsoever, and that whatever 
was necessarv to make them fullv effective was done. 

i * 

and so done as to bind all who had an interest in the 
land over which the way exists. It is ordinarily of 
little practical importance whether the right of the 
public be referred to a dedication or to prescription, 
but there are cases in which it may be of high im¬ 
portance to refer it to prescription, as in the case 
of person^ under disability and cases where the owner 
of the fee is unknown or a resident of a foreign coun¬ 
try. If the right depends entirely upon contract, as 
dedication does. then, in many instances, it would be 
impossible to infer a contract, no matter how long 
and how complete the user may be, but if the right 
rests upon the presumption that the land was at some 
antecedent time duly acquired under the right of 
eminent domain, the rights of the public may be pro¬ 
tected. Tt is much more reasonable, it seems to us. 
where there has been a long continued free and full 
use of a way. to presume that the public acquired the 
right to travel the way because it was laid out ac¬ 
cording to law than it is to infer that the persons 
who freely used the way were trespassers or licensees. 
Possession is some evidence of ownership, and where 
there is long and uninterrupted use of a way the 
natural and reasonable presumption is that it is 
owned by the public, for continued use of a highway 
is possession, not. indeed, of the fee, but of the ease¬ 
ment. ” 
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Delilah Ann Paine’s Children. 

‘‘The plaintiff must remove every possibility of 
title in another person in the line of descent before 
he can recover; no presumption being admitted 
against the person in possession. * * * They 

must prove the marriages, births and deaths.” 

Posey vs. Hanson, 10 App. D. C., 505. 

Under Philip Jackson’s will his widow took a life estate 
with remainder to Delilah for life, then to her legitimate 
children in fee. Upon the birth of each that fee rested and 
it is pertinent, indeed, to inquire who they were and are. 

The plaintiffs are Solomon, a son; Rachael J. Burke, a 
daughter; Madison and Abraham L., sons, and Ilenrv A., 
son of Henry A., a son. This accounts for five only of 
Delilah's children. 

“and who were those children? A. There were 
Abraham and Henrv and Madison and Rachael; and 
xo many of them that are dead. There were nine or 
ten of them any way. * * * Solomon, Abra¬ 

ham, Madison, and the daughter; Rachael her name 
is. * * * 

“Q. State whether or not Delilah had any other 
child who has since died leaving children. A. No, 
sir” (Rec., 5). 

“Q. Do you know their names? A. I couldn’t 
tell their names. T know the names of the children, 
and I couldn't run them over; it has been so long 
ago. Some of them I know. Madison and Rachael— 
1 may miss a name, but it has been so long—and 
Solomon; Rachael and Hamilton, and —there were 
seven children, but I couldn’t name all the names. 

“Q. Name those who are now living? A. I 
couldn’t name all of those, even. I can name some 
of them. I know they are living” (Rec., 6). 

The above and the testimony on page 13 that Henry A. 
is the son of Henry A. who is dead is all of the testimony 




—-TT-— 


22 


as to the children of Delilah. Five children only are ac¬ 
counted for; those only are named, while one witness says 
there were nine or ten of them and the other says there were 
seven. Neither Abraham, who testified, nor any other plain¬ 
tiff undertook to give the names of the other children— 
their brothers or sisters—their “marriages, births and 
deaths.” This omission is fatal under the case of Posey vs. 
Hanson, supra, as defendant was at least entitled to go to 
the jury upon this question. 

We, therefore, respectfully submit that the cause should 
be reversed. 


E. H. THOMAS, 

Corporation Counsel, 
WM. HENRY WHITE, 
Assistant Corporation Counsel, 

Attorneys for Appellant. 


[ 15745 ] 






I 


■ .f ' ' A iV 




- WV:--* v •■'■:- '->-■■■ ■ .’*• • • 

| C-0 ..••$ : •. ••••.■ ■ ■ ■ ■ 


.• . . ' 3 " 

»• v V 



t; >33 


v K 








m 




. I S 






r«SH 




January Term, 1912. 








« •- - 

;ys-; 

' •■ \ . -v:AA&fe*5 

. : IS 


No. 2:m. 


■ : 

* V *V-i> v- 


*V 

' •. 


SB 


THE DISTRICT OF COLUMBIA, APPELLANT, „ 


:.M 


; |L 

;v , »•* 



SOLOMON JONES. RACHAEL J. BURKE, MADI¬ 
SON JONES, ABRAHAM L. JONES, 
HENRY A. JONES. 






BRIEF ON BEHALF OF APPELLEES. 



9sf 


MM 

w v - •. 


' A 

Mason N. Richardson, 

. A . - u 

John Ridout, -r-y** 

VVm. L. Pollard, - . 

- Attorneys for Appellees.Vi 

R , '•••: .P 

' 

. I I... !■ I ■ — .... ■■ I ■ - Illl I .. ■ • I 

i, D. MILANS A 60N6, LAW PRINTERS, *16 E STREET, N. W. f WASHINGTON, Q (. 

•V ' • • •*.•••■ 

• * 

' 

5* I • ■*». 

'» . . .. 

- 


sg;4v 

m-r ■ 

Kk 


■ 


■ 


f'-U 


;vj 

js 


fcj* • 

y- . 


,>:r' 


■St A | 

I 


Pi - 

t . 


♦A • \ 


E 




f-Y 

B 

; L 



- • , "; 

v y >.* A • , * v!*, • V • '-■-!>'V *- .•:• • -VjjC-A*. v«».:'&'§£&< 

3 r ■••**- ~ • i , _ '* -s" - wf .« .* ■& >.r > t -ax > i -v •--• ~- v ut Cd Hkll Mi 


• v ,a' * 



















Id te H of Apis of fe District of Cotihto. 

January Tkrm, 1912. 


No. 2383. 


THE DISTRICT OF COLUMBIA, APPELLANT, 

VS. 

SOLOMON JONES, RACHAEL J. BURKE, MADI¬ 
SON JONES, ABRAHAM L. JONES, 
HENRY A. JONES. 


BRIEF ON BEHALF OF APPELLEES. 


Statement of Facts. 

The appellant is defendant in an action at law in eject¬ 
ment, brought in the Supreme Court of the District of 
Columbia, by the appellees, plaintiffs in such action, to 
recover part of lot 8 in square 315 in the District of 
Columbia, and used as a public alley, and upon the trial, 
and after the plaintiffs' evidence was concluded, the de¬ 
fendant-appellant moved the Court that the case be taken 
from the jury upon the following grounds: 

1. That no demand has ever been made for 
possession. 
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2 . That there is no showing of title originating 
in the sovereignty, and no prior possession shown. 

3. That there is no common source of title 
shown. 

4. That plaintiff has shown a perfect adverse 
possession in the defendant ( R. 17 ). 

There were no other grounds upon which the motion 
was made or to which the attention of the Court was 
directed, and the motion was overruled. 

At the close of the defendant-appellant’s evidence, the 
motion was made by the defendant that the Court direct 
a verdict in its favor upon the ground following: 

“Now 1 renew our objection with the addi¬ 
tional one. that it is admitted that the defendant 
was in possession, has been in possession of this 
alley for more than twenty years; that we have 
all those facts showing adverse possession of the 
property. 1 renew our motion to direct a verdict 
for the defendant ( R. 19). 

Counsel for appellee had, just prior to the making of 
this assured statement of fact, there being no evidence, 
distinctly declined to admit adverse possession as to plain¬ 
tiffs as will hereinafter appear as follows: 

“Mr. Ridout. I do not admit the legal effect 
of that as to these plaintiffs ( R. 19).“ 

Thereupon counsel for the plaintiff moved that a ver¬ 
dict be directed for the plaintiff, which motion was 
granted (R. 19). 

Plaintiff in the trial of the cause to support its con¬ 
tention offered in evidence as follows: 

1. A certificate dated Nov. 8, 1819, of division 
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of lots purporting to leave lot 8 (in controversy) 
for sale ( R. 8). 

2. A certificate dated July 12, 1831, of Com¬ 
missioners of public buildings that William Colt- 
man is entitled to said lot 8 (R. 9). 

3. A deed, from Charles L. and Robert Colt- 
man (R. 10) to Phillip Jackson, together with evi¬ 
dence that Charles L. and Robert Coltman were 
the only heirs and children of William Coltman, 
who was dead at the time of the execution of said 
deed (R. 7 and 8). 

Both plaintiff and defendant (it scans from admis¬ 
sion in brief of appellant—appellant’s brief, p. 9) claim, 
under said Phillip Jackson, as common source of title. 

Appellee-plaintiffs' claim arises in this way: 

Said Phillip Jackson died in the latter part of 1846 
(testimony of Georgiana Thomas, Rec. 4; emphasized 
because this distinct statement of a most material fact, 
as it seems to us, is nowhere directly shown in appellant’s 
brief). 

The last will and testament of said Philip Jackson was 
offered in evidence, and by the terms of the will (Rec. 
10 and 11), it is provided: 

“I give and bequeath to my wife (‘Aunt Dicey,’ 
dead many years, not known how many years she 
lived after her husband; Delilah thereafter mar¬ 
ried, see Rec., p. 5, testimony of Georgiana 
Thomas) all my real and personal property during 
her life time only , she to use whatever of the said 
property that may be necessary for her support; 
and after her decease, all the property and effects, 
which she shall leave, shall be the property of my 
adopted daughter, Delilah Ann Paine (afterwards 
intermarried with Alfred Jones, R. 5), during 
her life time, and at her decease, to be divided 


4 


equally amongst her legitimate children. In the 
event of the decease of the said Delilah, without 
lawful heirs, then all the property hereby be¬ 
queathed shall go to my grandson. George Ringold. 
son of my daughter Marv." 

As shown above, by the evidence in the case, Phillip 
Jackson died in the latter part of the year 1846 . After 
his death, as above stated, came on several life estates, 
the first in his own wife. Aunt Dicev, and then in his 
adopted daughter, Delilah Ann Payne, afterwards Delilah 
Jones, and then the remainder in fee, as appellee claims it 
to be, after the life estates, vested in the plaintiffs as 
joint tenants. The last life estate did not terminate until 
about one year before action brought by the said remain¬ 
dermen owning the fee. 

There is further evidence and no contradiction that 
the particular Phillip Jackson, above referred to, was the 
Phillip Jackson, who owned lot 8. in controversy, and 
that this particular lot 5S was property which he owned 
in his life time, and of which he died seized and pos¬ 
sessed, as shown by the testimony of Georgiana Thomas 
( R. 4) : 

"I knew Phillip Jackson in his life time, when 
I was a little girl * * *. Delilah Pain stood 

in the relation to him as his adopted daughter. 

He lived on 11th Street on the west 
side between M Street and Massachusetts Ave¬ 
nue, right back of the Mount Vernon School, and 
between it and the Nourse property. 

Also the evidence of Alice Jemina Ford (R. ti) : 

‘Delilah Payne and I were girls together. She 
lived on 11th Street, between L and M Streets, 
on the west side with the Jacksons.” 
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These statements correctly describe the property in is¬ 
sue as shown by the plat ( R. 10 and 17). 

Also the deed front the Coltman’s ( R. 9), said evi¬ 
dence and said deed sufficiently identifying the particular 
Jackson, and his relation to Delilah, as shown by the will, 
and his relation to and ownership of the property in con¬ 
troversy. and there is no evidence to the contrary, or that 
he ever parted with the ownership except by his death 
and his will. 

The will of Phillip Jackson was duly proven, and bled, 
and admitted to probate and record June 9, 1848 ( R. 11 ), 
in the Orphans' Court of the District of Columbia, as a 
will of personal property, and enlarged upon the records 
of that Court, although at that time said Court, it is con¬ 
ceded. had no jurisdiction to probate wills in respect of 
real estate. Said will was thereafter May j, lyio ( R. 
12), again duly admitted to probate and record as a will 
of both real and personal property in the Probate Court 
of the Supreme Court of the District of Columbia, under 
Sec. Xo. 141 of the Code of Laws of the District of 
Columbia acts, June 8, 1898, Sec. 8 (30 Stat., 434). 

Delilah Ann Paine, who was afterwards Delilah Jones, 
and also the adopted daughter of said Phillip Jackson, 
and who had the life estate after Aunt Dicey, the wife 
of Phillip Jackson, died about one year prior to this suit 
(record of testimony of Georgiana Thomas: “She died 
Oct. 2i). 1911,” (R. «). 

Thereupon, for the purpose of showing common source 
of title ( R. 13), and reserving the right to attack the va¬ 
lidity of that title, and for no other purpose, appellee- 
plaintiffs offered in evidence a copy of the proceedings 
in condemnation of the alley in question, being part of 




said lot 8, as shown on the plat, which was in like manner 
also offered in evidence ( R. 17). 

Such proceedings were had on the 12th day of January, 
1855 (R. 14). 9 years after the death of Phillip Jack- 
son ( R. 4), and 4 years after the attempted act of the 
Board of Aldermen (appellant’s brief, p. 5), which was 
Xov. 3, 1854, and pending the life estates of Aunt Dicey 
and Delilah ( R. 10 and 11 ). 

Said proceedings were against Phillip Jackson, as 
owner, although 9 years dead, as above shown, as fol¬ 
lows : 


“Phillip Jackson, lot Xo. 8, will sustain dam¬ 
ages to amount of $341.40. Add for stable, 
$10.00 (Rec. 14), and further on ( Rec., p. 15) — 
owner, Phillip Jackson; Xo. scp, 315; Xo. lot, 
original 8; amount, Jan. 9, paid 1857, $18.50.” 

And further and to the same effect ( Rec., pages 15 
and 10) showing alleged payments many years after the 
death of Phillip Jackson. 

The plaintiffs are Solomon Jones, Rachael J. Burke, 
Madison Jones, Abraham L. Jones, and Henry A. Jones, 
and they are the sole heirs and lineal descendants of 
Delilah Ann Payne Jones and Alfred Jones. They do 
not claim collaterally. 

Evidence of Georgiana Thomas (R. 5 and 6 ) : 

“I was present at the marriage of Alfred Jones 
and Delilah Payne. After the occasion of their 
marriage they had children. 

Q. And who were those children ? 

A. They were Abraham, and Henry, and Madi¬ 
son. and Rachael, and so many of them that are 
dead. There were nine or ten of them any way. 
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O. Is Solomon living at the present time? 

A. Solomon, Abraham, Madison, and the 
daughter Rachael, her name.’’ * * * 

(Those in italics are the plaintiffs). 

O. State whether or not Delilah had any other 
children who has since died leaving children? 

A. No. sir. 

* sjs % :Jc s|c 

O. Do you know Solomon Jones? 

A. Yes, sir. 

Q. In what relation does he stand to Delilah? 
A. He is her son. 

O. Her son Solomon Jones, he is her son? 

A. Yes, sir. 

O. You did not mention his name before? 

A. No, sir; I did not (but she had, R. fi). 

•-K * * * * * 

O. Did you mention Rachael Burke? 

A. Yes, sir. 

Q. Who was she? 

A. She was her daughter. 

Q. And Madison Jones? 

A. Her son. 

Q. And Abraham. 

A. Son. 

Q. Henry A.? 

A. Her son. 

Court. Hole many arc living note, Mr. Rich¬ 
ardson; there arc five you say, living now? 

Mr. Richardson. Five. 

Court. They arc the plaintiffs. 

Mr. Richardson. Those arc the plaintiffs here. 
That is all (R. 6). 

It does not appear by the record that the defendant did 
otherwise than acquiesce in the question of the Court, 
and the statement of counsel in reply thereto, as to the 
relationship of the parties and that the plaintiffs were all 
the persons in interest. Defendant's counsel did not 
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cross-examine upon this question, and made no objection 
whatever. Afterwards, in the motion to take the case 
from the jury at the close of plaintiffs’ case (R. 17), 
no objection was made upon this ground, and such ob¬ 
jection was not raised or in any manner called to the 
attention of the Court at the close of the defendant’s 
case, although they stated other distinct grounds of ob¬ 
jection ( R. 19). 

The defendant, to sustain its plea, offered evidence to 
show that it had been in possession of said lot for more 
than twenty years next prior to the bringing of this suit. 
And it was admitted by plaintiffs’ counsel that the Dis¬ 
trict did take possession of said alley under said con¬ 
demnation proceedings, for the purpose of an alley and 
that said possession was adverse as against the life- 
tenants, but not as against the remaindermen, the plain¬ 
tiffs, owners of the remainder in fee, whose title did 
not accrue, and whose right of action did not commence 
until within one year next prior to the bringing of their 
suit. And it was further admitted that the defendant, 
during said period of time, improved the alley, swept it, 
and cleaned it, and that it had been generally used by 
the public for more than 20 years before the bringing of 
the suit (R. 18 and 19). 

The Court (to Mr. Ridout). Your contention 
is that the statute does not operate against you, 
because you were not entitled to the property 
until three years ago? 

Mr. Ridout. Yes, sir. 

Mr. White. The District was in possession of 
the alley for a period of more than 20 years, the 
statute running against such persons as it might 
properly run against. 

The Court. That is it. 


Mr. White. I want to show that our possession 
was such that it was adverse; that we improved 
that alley and swept it, and cleaned it, and that it 
was generally used by the public, for more than 20 
years before the bringing of this suit. 

Mr. Ridout. / do not admit the legal effect of 
that as against these plaintiffs. 

The Court. But the fact of the improvement is 
admitted. 

Mr. Ridout. Yes. sir; the fact as stated by Mr. 
White. 

Whereupon the Court overruled the motion of the de¬ 
fendant, and sustained the motion of the plaintiffs, and 
directed a verdict in favor of the plaintiffs. 

Argument. 

We regard it as elementary that taxation and the acqui¬ 
sition of private property, by the State, under the right 
of Eminent Domain, are acts in the exercise of sover¬ 
eignty, and as such can not be by the Congress of the 
United States delegated. 

Stoutenburg vs. Henning, 129 U. S., 141. 

Smith vs. Olcott, 19 Appeals D. C., 61. 

Roach vs. Van Rvsick, Mac. A. and M., 171. 

Elliot on Roads, etc.. Sec. 221, states as follows; 

Notice is essential to due process of law. The 
person whose property is condemned is entitled to 
notice in some form and at some stage, since to 
hold otherwise would be to affirm that the Govern¬ 
ment has a right to take from him his property 
without giving him an opportunity to be heard. 
It would be contrary to the “law of the land” 
to take private property without giving him his 
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day in Court * * * “this general rule so 

necessary for the protection of its citizens applies 
to assessments for taxation and there is much 
stronger reason for applying it to proceedings to 
appropriate property to public use. The state¬ 
ment made by Mr. Mills in his work on eminent 
domain that notice is not necessary is not sup¬ 
ported by the cases to which he refers. * * * 

If no notice is provided by statute no effective 
notice can be given, since a notice not authorized 
can have no legal force, and without a notice 
authorized by some valid statute there can be no 
due process of law.” 

Davidson vs. Wright, 1(5 Appeals D. C.. 371. 
Martin vs. D. C., 2(5 App. D. C., 14(5. 

Riley vs. B. & O., 27 App. D. C., 241. 

Daly vs. McFarland, 28 App. D. C.. 552. 
Lansburgh vs. D. C.. 11 App. D. C., 512. 

Again Elliot, Sec. 204 ( 181 ). Legislative Powers: 

The Legislature (Congress) may cause public 
roads to be laid open and widened wherever in its 
judgment the public welfare or convenience de¬ 
mands, and this it may do against the will of the 
land owner. The right to seize private property 
for public roads and streets is an inherent attri¬ 
bute of sovereignty. 

Surely to be exercised by the sovereign power 
and not bv a delegated power. 

It is well settled by repeated decisions of this Court 
that the power of Congress to exercise exclusive juris- 
diction in all cases whatever, within the District of Co¬ 
lumbia. includes the power of taxation—a sovereign 
|H)wer. not one to be delegated. 

Parsons vs. District of Columbia. 170 U. S. 

The case of Sweet vs. Rechel. 159 U. S., 389. so much 
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relied upon by the appellant, was a proceeding against a 
man then living and not then dead, and the proceedings 
were justified because taken in the exercise of a police 
power, the abatement of a nuisance, and not in the exer¬ 
cise of an act of sovereignty, in the exercise of taxation 
or of the power of eminent domain, and the Court there 
states as follows: 

“When, however, the legislature provides for 
the actual taking and appropriation of private prop¬ 
erty for public uses, its authority to enact such a 
regulation rests upon its right of eminent domain, 
a right requisite to the existence and safety of 
government, but it is a condition precedent to the 
exercise of such power that the statute makes 
provision for reasonable compensation to the 
owner" (399). 

For even if the act of the Board of Aldermen, etc., 
approved Nov. 4. 1842, be not void as the exercise of a 
power which Congress could not delegate, then the pro¬ 
ceedings thereunder are void, because in such proceedings 
there was no provision made for payment to the owner, 
or for notice to the then owner. 

There is no machinery of government whereby such 
provision could now be made under the said act of the 
Board of Aldermen. 

We can not take seriously the statement of appellant, 
in their brief (Brief 10) “plaintiffs’ claim, if anv they 
have, is for money due . etc." 

In appellant’s brief (p. 10) it is stated “payment in 
cash was provided in the acts, was directed in the pro- 
cedings, and was actually made to some one; if not to 
Jackson, then ez’idently to some one representing him.” 
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We are seriously unable to understand this statement. 
It is true provision was made for payment to Phillip 
Jackson, as owner, and the governmental record shows 
payment to Phillip Jackson. But can such a record re¬ 
ceive credit in the face of undenied proof that Phillip 
Jackson was dead at the time the record states that he 
was paid, and his will had even been hied of record, and 
he had been dead many years even before the passage 
of the said act directing such condemnation proceedings. 

“If not to Jackson then to some one representing him.” 
We have yet to discover who can act as representing a 
dead man. The appellant certainly offered no proof as to 
who such person was, and there is no evidence in the 
record justifying the statement. Can appellant guess 
facts into the record ? 

Phillip Jackson’s will was duly admitted to probate 
and record as a will of personal property. It is true 
in Campbell vs. Porter, 1(12 U. S., 478 (before 1898) 
D. C., courts could not probate wills of realty. The 
probate is evidence of the validity of the will only so 
far as the personalty is concerned. As an instrument 
conveying real property the probate is not evidence of 
its execution. The execution in such case must be shown 
by a production of the instrument itself, and proof by 
the subscribing witnesses; or if they be not living by 
proof of their handwriting (109 U. S., 010). 

Therefore these cases do not hold that the Courts, 
having decreed the man to be dead, and having probated 
his will as to personalty, that you must again prove him 
to be dead as to realty, but only that you must prove the 
signatures of testator and witnesses. At the date of 
death of Phillip Jackson, the law did not require a will 
of personalty to be attested by witnesses, although such 
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proof was made: but as to the proof of death, the Court 
having adjudicated that fact, such finding ought to be 
effective, and as stated in Burt vs. Ins. Co.. 1ST U. S.. 
3(52 : “It is tile policy of State or organized society to up¬ 
hold the dignity and the integrity of its courts of justice." 

As to Probate Court decrees, see Shaw vs. Ritchie. 
130 U. S., :>ii)-:>47. 


As it seems to us, brief of counsel for appellant leaves 
it possibly to be inferred that there is no evidence that 
Phillip Jackson is really dead. All their brief states in 
reference to the matter is as follows: 


“The will was dated Jan. 20, 1848, probated 
June 0, 1848, and again May 5, 1910. 

“0. Testimony as to death of Phillip Jackson's 
WIFE, and Delilah Ann Paine, the latter about 
three years prior to the trial (their brief, 2) ; and 
“AS TO THE TIME of death of Phillip Jack- 
son, he leas still the record ozvner of the land 
zvhen the proceedings zeere instituted. A will of 
personalty of one Phillip Jackson has been pro¬ 
bated, but it did not describe the land and the 
Probate Court did not have jurisdiction to probate 
wills of real property." 

Are we driven to this, as we seem to be, to deny that a 
dead man, although he may not be the owner of personal 
property, vet he may be the owner of real property. 

Were the above quoted statement not made by dis¬ 
tinguished counsel we would be unable to take it seriously. 
Under the circumstances, however, we are compelled to 
answer. The proof is that Phillip Jackson died in the 
later part of 18445, and it is impossible that he could have 
been the record owner or the owner in any sense of real 
estate. His will was on file declaring who his family 
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were, and ichat disposition was made by him of his prop¬ 
erty. That will has never been questioned, and was ad¬ 
mitted in evidence in this cause without objection, ex¬ 
cept on the ground that it did not convey any estate, 
the meaning of which we do not understand. Phillip 
Jackson could not have been the record owner of real 
estate at the time of the prceedings had in 1855, under an 
act passed in 18.Id. The will of Phillip Jackson ex¬ 
pressly devises all my property, real and personal. Yet 
counsel declare this was not a will of real property. We 
confess our inability to understand why not. We are un¬ 
able to answer. It surely makes no difference that the 
will does not describe the land, for that which is capable 
of being made certain is certain, or that the testator was 
one Phillip Jackson, as the record shows that the Phillip 
Jackson, the testator, was the same Phillip Jackson who 
lived upon the property in question, and who had re¬ 
ceived a valid deed therefor, offered in evidence and not 
objected to. and his daughter, adopted, Delilah, lived with 
him upon that property, which was the property described 
in this suit. Nor is there proof that he otherwise dis¬ 
posed of his property. Xor does it make any difference 
that the Probate Court did not have jurisdiction to pro¬ 
bate wills of real estate at that time. The will of Phillip 
Jackson at that time was a will sufficient to pass title 
in and to real estate in accordance with its terms and 
provisions, otherwise the offer of the will might have 
been objected to on that ground as it was not. It simply 
could not be by the provisions of the law governing the 
probate of wills as to real estate in this District at that 
time, be made prima facie, and pritna facia merely, valid. 
But that they were enforceable as wills of real estate and 
sufficient to pass title is beyond question. 
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Again the probate of said will as a will of personal 
property at the (and not as to) time of the death of 
Phillip Jackson was notice of his death and as to the dis¬ 
position of his property. 

See Alberts Dig. D. C., p. 519. Sec. H; May 15. 1820, 
C. 104. S 14, v. 3. pp. 590. 591. 


“Sec. 144. The Recorder of Deeds and the Reg¬ 
ister of Wills shall furnish the proper officer of 
the District, appointed to receive the same, on or 
about the first Monday in January and July in 
every year, correct lists of the transfer of real 
property in the City of Washington during the 
next preceding half year so far as can be ascer¬ 
tained by the records in their respective offices; 
and the District shall, etc/' 

That this act is still in force. See Bursey vs. Lvon, 
32 Appeals, 231-242. 

Counsel have laid down certain elementary rules as 
set forth in Bursey vs. Lyon, 30 App. D. C., 904 (Ap¬ 
pellant's brief, p. 9). As to the first that “plaintiff in 
ejectment must prove a legal title in himself at the time 
of the demise laid in the declaration; and that evidence 
of an equitable estate will not be sufficient," we fail to 
see the application. There is nowhere in the record 
any suggestion of an equitable estate, and there is set 
up a purely legal estate, under the will of Phillip Jackson, 
it appearing that the life estate of Delilah terminated 
about a year before the bringing of the suit, at which 
time the parties, the remaindermen in fee. first became 
entitled to possession. 

Appellant’s counsel further say in this paragraph, as 
follows: 


16 


“l/nder the view we take of this ease it is im¬ 
material whether the certificate of the Commis¬ 
sioner of Public Buildings passed any title since 
plaintiff claims from Phillip Jackson, as common 
source, and defendant under condemnation pro¬ 
ceedings, and under color of those proceedings bv 
adverse use.” 

\\ e are not (piite sure that we understand clearly from 
this statement that appellant admits the claim of common 
source of title. Counsel seem to us to leave it to con¬ 
jecture whether they do or do not. But their whole pro¬ 
ceedings were conducted against Phillip Jackson, as 
owner, and as owner they claim to have paid him. or his 
agent, in charge of his earthly affairs, so how then can 
they deny his title." They claim under Phillip Jackson— 
so do we—that surely constitutes claim under common 
source. 

This question is settled in Bursey vs. Lyon. 82 App., 
281. See also Anderson vs. Reid. 10 App. D. C.. 428; 
109 l\ S.. 60,s. 


Our Elementary Principles. 

We think elementary principles more seriously to be 
considered are as follows : 

A man can not be deprived of his property without 
due process of law or provision for just compensation; 

Provision for payment to a man long since dead, who 
can not be the owner of real estate, is no provision for 
payment to the true owner, especially after notice by 
probate of his will; 

That plaintiffs' claim is not now for money due be¬ 
cause of payment to some one other than the then holder 


of the title, but is for the recovery of their property 
unlawfully taken, the duty of the Government under the 
exercise of its right of eminent domain having been to 
provide for payment to the lawful owner, and the legis¬ 
lature having exhausted its function there is now no ma¬ 
chinery of government to provide for payment to the true 
owner under the alleged act of Nov. 3, 1854. 

Counsel for appellant, on page 9 of their brief, state 
what they regard as the only objections worthy of con¬ 
sideration that can be made to the condemnation pro¬ 
ceedings : 

May we not, in the utmost seriousness, add the objec¬ 
tions already herein suggested that not only was Phillip 
Jackson's will probated at the time of such proceedings, 
but that he was dead: and that under the Constitu¬ 
tion and the law provision would have to be made for 
payment to the owner? 

Do not counsel answer their own assumptions when, 
in support of such objections as they themselves set up, 
they quote from Backins vs. Fore Street, etc., Company, 
109 U. S., p. 557 (p. 10 of their brief ), in which case the 
Court refers to Nation vs. Southern Kansas Ry., 135 
U. S., 041, and Sweet vs. Rechel, 159 U. S., 380, wherein 
the Court says: 

“There can be no doubt that IF (italics ours) 
adequate provision for compensation is made 
(Query: Is it possible that the Court can refer to 
compensation to other than the owner ?) authority 
may be granted for taking possession pending 
inquiry as to the amount which must be made 
and before any final determination thereof." 

Of course we do not seek to evade the proposition. 
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which we seriously believe to be made by appellant’s 
counsel, that our argument in this behalf is met by their 
proposition that payment can be and was made to a dead 
man or to his earthly representative. They do not 
claim such payment to have been made to a legal repre¬ 
sentative. for example, an executor under his will, for 
there is no such effort of proof or statement, if true, no 
doubt easily available. 

In answer to their quotation from Xichols on Eminent 
Domain. Sec. £1)8, as to a non-resident, or missing or 
unknown heir (page 11 of their brief), we have failed 
to find such, facts in the record, the proof being that the 
will certainly rightfully probated as a will of personal 
property, and therefore prima facia evidence, and notice 
as to death prior to the proceedings in question states 
clearly the names of the successors in title of Phillip 
Jackson. 

If we are right in our facts hereinbefore stated, we 
are unable to understand how the case spread at large 
upon page Id of appellant’s brief is in point, in which 
case it is said : 

“While, therefore, the State, when taking pri¬ 
vate property for a public use. or a county by 
its authority, is not bound to make or tender com¬ 
pensation before its actual appropriation; yet, as 
the the citizen can not be arbitrarily deprived of 
his property, it must make provision by law where¬ 
by the ozener can have a hearing or be heard be¬ 
fore an impartial tribunal as to the just compensa¬ 
tion to be awarded him.” 

In the case of Phillipsbury vs. Brown, 82 Me., 450 
(p. 12. Appellant’s Brief), the Court says: 
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“The location, de facto, if not in all particulars 
regular had become, by lapse of time and use 
(40 years) and the acquiescence of all parties ad¬ 
versely interested, a location de jure." 

There was no acquiescence in this case by the remain¬ 
dermen (plaintiffs). There is no proof whatever, but 
the statement of counsel ( R.. p. 19) is: 

The Court. Your contention is that the statute 
does not operate against you because you were not 
entitled to the property until three years ago? 

Mr. Ridout. Yes, sir. 

Mr. White. The District was in possession of 
the alley for a period of more than 20 years, the 
statute running against such persons as it might 
lawfully run against. 

The Court. That is it. 

Mr. White. I want to show that our possession 
was such that it was adverse; that we improved 
the alley and swept it and cleaned it, and that it 
was generally used by the public for more than 
20 years before the bringing of this suit. 

Mr. Ridout. / do not admit the legal effect of 
that as against these plaintiffs. 

Counsel for appellant quotes extensively from Elliot. 
But it plainly appears that Elliot has reference in such 
lengthy quoted sections to the law as controlled by statute. 

Elliot, Sec. 199 (179). * * * “Then, too, 

the modern statutes providing that user for a cer¬ 
tain period may establish a right as a public high¬ 
way, makes no exception in favor of any class/' 

We have no such statute prescribing such prescriptive 
rights in respect to alleys in the District of Columbia. 
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Elliot, Sec. 302. “In most cases, for instance, 
the lessor, and the lessee, and the life tenant, and 
the remainderman must each receive his propor¬ 
tion of the compensation.” 

There can be no adverse possession against the re¬ 
mainderman during the existence of a precedent life 
estate. 

Thaw vs. Ritchie, 4 Mackey, 347. 

Zellers vs. Eckhart, 4 How., 281). 

King vs. Pandee, 00 U. S., 90-94. 

Peabody vs. U. S., 175 U. S., 546-551. 

McGuire vs. Blout. 199 U. S., 142. 

In King vs. Pandee, 96 U. S., 90-94, it is stated: 

“Xo length of possession will protect a party 
against the entry of action of one in subordination 
to whom the possession has been held, and if the 
entry was in subordination to the title or right 
of another, the possession is presumed to be con¬ 
tinued subordinate until notice of adverse claim 
is brought home to the holder of the paramount 
claim. When we speak of a subordinate title we 
mean that the inferior title is in priority with 
another as in case of a tenancy for years, life 
at will, etc.” 

But the law of the District of Columbia is all con¬ 
trolling : 


Code of the District, Sec. 1265. Periods of 
Limitations. No action shall be brought for the 
recovery of lands, tenements or hereditaments, 
after fifteen years from the time the right to 
maintain such action shall have accrued. 

With the exception that the time has been reduced 




from twenty years to fifteen years, the right to bring the 
action within fifteen or twenty years from the time the 
right of action shall have accrued has been the law of 
the District of Columbia, to the time whereof the mem¬ 
ory of man runneth not to the contrary: 

* * 

See Aberts Digest, Limitations of Actions, page 368: 


(4) And that no person or persons shall at 
any time hereafter make any entry of into any 
lands, tenments or hereditaments, but zvithin 
twenty years next after his or their right or title 
which shall hereafter first descend or accrue to 
the same. 

3 Mackey, 569; Keefe vs. Bramhall, 144 U. S., 
533; Sharon vs. Tucker, 180 U. S., 92. 

Mixter vs. Woodcock, 154 Mass., 536. 

Elyten Land Co. vs. McElrath, 53 Fed. Rep., 763. 
McClasky vs. Ban., 42 Fed. Rep., 614. 

Thompson vs. Simpson, 128 N. Y., 285-6-7. 
Winters vs. De Turk, 133 Pa. St., 364. 

Lewis vs. Barnhart, 145 U. S., 56. 

Poor vs. Burrage, 58 Me., 543-556. 

Elliot, Sec. 194 (175). “The use must be ad¬ 
verse and uninterrupted for the necessary period. 
As a general rule, before a highway can be estab¬ 
lished, by prescription, it must be brought to ap¬ 
pear that the general public, under a claim of 
right, and not by mere permission of the owner, 
used same defined way, without interruption or 
subsequent change for a period of twenty years 
or more. We have already shown that the use 
must be under some claim of right. Where the 
use is merely permissive, and not adverse, there 
is no basis' on which a right of way by prescrip¬ 
tion can rest. For this reason, or because the 
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owner had knowledge of adverse user, many of 
the Courts have held that the use of vacant land 
for twenty years by the public in passing and 
repassing, will give them no prescriptive right. 
The user must not onlv be adverse, but must also 
be continuous, and uninterrupted, although not 
very slight or occasional use of the land by the 
owner which will constitute the occupation of the 
public use. If the adverse use or occupation by 
the public is once interrupted, or broken prescrip¬ 
tion must begin anew." 

In the instant case there is no proof of adverse user 
as against the plaintiffs. Their right of possession did 
not accrue until the death of Delilah, their mother, one 
year (about) before action brought, and there is no proof 
whatever in the record that they ever had any knowledge 
of the existence of the alley as such until action brought. 
There is the admission of record merely that there was 
adverse user merely as to the life tenant, and such ad¬ 
verse user as against plaintiffs was expressly denied 
( Record, 19). 

In the case of Posey vs. Hanson, 10 App. D. C., 505, 
the question as to whether or not the plaintiff had re¬ 
moved every possibility of title in another person in the 
line of descent before he can recover, etc., etc., was prop¬ 
erly raised bv the party objecting by prayers, objec¬ 
tions, and instructions. In the instant case, no objection 
was made upon that ground, and no prayer addressed 
to the Court upon that point, and no exception taken in 
reference thereto; and counsel for the defendant stood 
silent when the Court openly stated that proof upon that 
point was assumed as sufficient by the Court. The ob¬ 
jection now sought to be raised for the first time in the 
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Court of Appeals was never addressed, as shown bv the 
record, to the Court below. It is submitted that a ques¬ 
tion of law can not be raised for the first time in this 
Court, especially after counsel sat silent in the Court 
below, when the Court stated his understanding of the 
evidence to be that the proof upon the point was com¬ 
plete. Had the objection been made below, had the 
Court or counsel, by proper objection on the part of 
defendant, been advised of a claim of its insufficiency, 
the witness, Abraham Jones (R. B>), was in Court, as 
a witness, and could fully have covered the ground of any 
such objection, as he was Delilah’s son, and certainly 
knew his own brothers and sisters. So conclusively was 
the admission, by standing silent, after the Court remarks 
that it was not even deemed necessary to ask these ques¬ 
tions further in detail as to the matter. 

But we object to the version given upon the brief of 
appellant's counsel of the decision of the Court. The 
sentence in the decision, “they must prove the marriages, 
births and deaths,” is made to appear to follow the state¬ 
ment, “the plaintiff must remove every possibility of 
title in another person; no presumption being admitted 
against the person in possession,” whereas it precedes 
such statement, and refers to other conditions and other 
persons. We prefer the following reading: 

“It is incumbent upon the lessors of the plaintiff 
claiming, as they do by collateral descent, to show 
who was last legally seized of the land in con¬ 
troversy, and they to prove his death without 
issue; and next, to prove all the different links 
in the chain of descent which will show that the 
person last seized and the claimants descended 
from some common ancestor, together with the 
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extinction of all those lines of descent which claim 
in preference to the lessors of plaintiff.” Then 
comes. “They must prove the marriages, births 
and deaths, and the identity of persons necessary 
to fix title upon themselves to the exclusion of 
others who would have, if in existence, a better 
title to the land sought to be recovered . The 
plaintiff must remove every possibility of title in 
the line of descent before he can recover, no pre¬ 
sumption being admitted against the person in pos¬ 
session.” 

Our view is that the above case simply decided that 
under our laws, plaintiff therein being descendants of a 
maternal grandfather, must first show the extinction of 
brothers and sisters of the ancestor, or of a paternal 
grandfather of decedent, because, if they did, plaintiffs 
therein would have no title at all, not that one of two 
brothers can not sue in ejectment for his share. 

We believe we might assume it to be admitted that 
plaintiffs take the fee. as no argument to the contrary is 
addressed to the Court. But to make assurance doubly 
sure, we beg simply to refer to cases following in the 
event that it may be considered necessary: 

Daniel vs. Whartonly, 17 Wall., 639. 

McCoffrey vs. Manogue, 196 U. S.. 563. 

Fulton vs. Harmon, 44 Md., 263. 

Colton vs. Harmon. 127 U. S., 300 (309). 

De Waugh vs. Hutchinson, 165 U. S., 566. 

Given vs. Hilton, 95 U. S., 591. 

De Waugh vs. Hilton, 3 App. D. C., 50. 

Shreve vs. Hilton, 43 Md., 382 (p. 398, 152 Mass., 
67). 

Roberts vs. Lewis, 153 U. S., 367. 

Smith vs. Bell, 6 Pet., 68. 

Brandt vs. Virginia Coal Co., 93 U. S., 326. 
Devgel vs. Brown, 1 App. D. C., 428. 
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For the reasons stated, we respectfully submit there 
was no error in the ruling of the court below. 

Respectfully submitted, 

M A SO N X. R T C H ARDSON, 

John Ridout. 

Wm. L. Pollard, 

Attorneys for Appellees. 



